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1 APPEARANCES (Continued): 1 Dr. lLeonard. You remain under oath.
2 Counsel for Amazon Prime Music: 2 ' THE WITNESS: Good morning.
3 MICHAEL S. ELKIN, ESQ. 3 ' ' MR. JANOWITZ: And I don't think this is
4 THOMAS PATRICK LANE, ESQ. I restricted. Tn fact -—-- ‘
5 DANIEL N. GUISEOND, ESQ. 5 ' JUDGE FEDER: You know it's not
6 STACEY FOLTZ STARF:, ESQ. 6 restricted? ‘
; §§8$$ ol Eij' 7 CROSS-EXAMINATION -~ Resumed
' ! “,'Q' . 8. BY MR. JANOWITZ:
9 JENNIFER GOLINVEAUX, ESQ. ‘ : ; ; . "
10 Winston & Strawn, LLP 9 Q.  Good morn}ng, Dr. Leonard.
11 200 Park Avenue 10 A.  Good morning.
vl 11 Q. . Dr. Leonard, I'd like to direct your
12 New York, New York 10166
13 212-294-6700 12 attention to your criticisms of Dr. Rysman S
14 13 opinions. ‘
15 Counsel for Google, Inc.: 14 A. . Okay.
16 KENNETH STEINTHAL, ESQ. 15 0. @ And, in particular, Dr. Rysman's opinion
17 JOSEPH WETZEL, ESQ. 16: that g per-play based royalty is inappropriate, |
18 DAVID P. MATTERN, ESQ. 17 which .is your opinion, correct?
19 KATHERINE E. MERK, ESQ. 18 A. ¢ I'm sorry, his opinion --
20 JASON BLAKE CUNNINGHAM, ESQ. 19 Q. It is your opinion --
21 King & Spalding, LLP 20 A. | Right.
22 101 Second Street, Suite 2300 21 i0. ¢ -~ that a -- that the per-play based
23 San Francisco, CA 94105 22 royalty is inappropriate?
24 415-318-1211 23 A. I think it's less preferable certaLnly
25 24 than a percentage-of-royalty with the -- the TCC and:
25 per-subscriber minimum. Lo
5208 5210
1 PROCEEDINGS 1 Q. Less preferable?
2 (9:22 a.m.) 2 A. Yes.
3 JUDGE BARNETT: Good morning. Please be 3 ‘Q. + But perhaps workable?
4 seated. 4 A. Wo, because we have a better alternative,
5 It wasn't until I sat down here and had 5 so I'm suggesting that's a better way of proceeding. !
6 to face all of you, that I realized we haven't given 6 ‘0. * I understand. But if that alternative
7 you a response about the findings and conclusions. 7 weren't there, this would be a workable alternative,
8 We're not prepared to do that yet. 8 correct? oo
9 MR. STEINTHAL: Just one housekeeping 9 A. ' If the only way in the world to proceed
10 matter. You asked -- you gave us the opportunity 10 was to have a per-play royalty and the alternative
11 vyesterday to designate something as restricted if we 11 was to have, you know, a complete collapse of'-- of !
12 thought it was appropriate on behalf of Google. 12 society, yes, I would accept that, but since that's .
13 We're fine with the record as it is open. 13 not where we are --
14 JUDGE BRRNETT: Thank you, Mr. Steinthal. 4 Q. Well --
15 Thank you very much. 15 A. -- and the existing system has worked
16 Mr. Janowitz, are you still 16 perfectly well, I think we can continue to use it,
17 cross-examining this witness? 17 and that's my opinion.
18 MR. JANOWITZ: I am, yes. 18 Q. i Okay.
19 JUDGE BARNETT: You may proceed. 19 ' 11 JUDGE:STRICKLER: ' Dr. Leonard.
20  Whereupon-- 20 THE WITNESS: Yes.
21 GREGORY LEONARD, 21 I || JUDGE STRICKLER: Good morning.
22 a witness, called for examination, having previously 22 i THE WITNESS: : Good morning.
23 been duly sworn, was examined and testified further 23 I 11 JUDGE STRICKLER: I have a question for
24 as follows: 24 you about how to handle the until the complete
25 JUDGE BARNETT: Good morning, 25

collapse of —~ roor
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1 THE WITNESS: Society. 1 THE WITNESS: Correct, right.

2 JUDGE STRICKLER: -- society. So I don't 2 JUDGE STRICKLER: Are you advocating

3 know. I don't -- 3 something that you would -- you would understand to
4 THE WITNESS: Yeah, well, it could be 4 be a two-part tariff on the upstream level, which is
5 coming; who knows? 5 the rate we're setting here?

6 JUDGE STRICKLER: But if we were at a 6 THE WITNESS: Yeah, I mean, that's a --

7 per-play rate, as you and counsel have been 7 so if you charge a percentage-of-revenue, and I'm

8 discussing, as opposed to a percentage rate, could a 8 talking about a subscriptions-based system, but then
9 per-play rate mimic some of the advantages of a 9 vyou're basically saying for subscribers paying,
10 percentage-of-revenue rate if you had multiple 10 let's say, ten dollars, you're charging a fee for
11 per-play rates based upon the nature of the service 11 them to have access to the library.
12 in question such as ad-supported versus 12 JUDGE STRICKLER: What do you -- what's
13 subscription, by way of example? 13 the upstream version equivalent of that? I
14 THE WITNESS: So that would solve certain 14 understand that's downstream.
15 problems that I've been concerned with, which is 15 THE WITNESS: Yes.
16 that a one size per-play rate fitting all is going 16 JUDGE STRICKLER: So I'm paying $9.99 a
17 to not work in a lot of cases. So, yes. 17 month --
18 But, on the other hand, it still has the 18 THE WITNESS: Right.
19 disadvantage of, you know, not -- from my point of 19 JUDGE STRICKLER: -- for all-you-can-eat
20 view, not being the efficient way to proceed. You 20 service. So the $9.99 is my -- is my -- the first
21 want -- I think you want to charge for access and 21 part of the tariff. The second part is essentially
22 let people listen to as much as they want without, 22 zero.
23 you know, in a subscription service, without having 23 THE WITNESS: Right, that's right.
24 to pay an incremental fee. And I'm worried that 24 JUDGE STRICKLER: But what is -- what is
25 that would -- you know, that would -- system may 25 the equivalent upstream? How does -- what is the

5212 5214

1 change if a per-play structure were used. 1 efficient way to transfer that two-part tariff

2 JUDGE STRICKLER: Would it be fair to say 2 approach downstream?

3 that both a percentage-of-revenue approach and a —- 3 THE WITNESS: Well, you can --

4 an approach with multiple tiers of per-play rates 4 JUDGE STRICKLER: Without it being --

5 are each different ways of price discrimination 5 THE WITNESS: Yeah. So I think -- so if
6 because they vary the unit price? 6 vyou have a 10 and a half percent royalty, that's

1 THE WITNESS: They are, but, again, one 7 $§1.05, I guess, on per subscriber. And so you can

8 has the potential of adding a price for incremental, 8 think of the Service really as charging, as part of
9 you know, usage, which I don't think is wise here. 9 its two-part tariff, it's charging $1.05 as --

10 I think it's better to have -- again, given that we 10 that's part of the two-part tariff that the user is
11 have the per-subscriber minima, that takes care of 11 paying to have access.

12 some of the problems that have been expressed. 12 So, really, that -- the royalty is being
13 And that, together with a 13 set up as a two-part tariff as well. It's $1.05, in
14 percentage-of-revenue, I think, is a much better way 14 the case, in the example I gave, and the user is

15 to proceed. 15 kind of paying that and then getting access and

16 JUDGE STRICKLER: You describe that as a 16 paying zero incremental royalty for the usage from
17 -- as a form of two-part tariff? 17 there on.

18 THE WITNESS: Yeah. Yes, in a way, yes, 18 I mean, it's almost like if you think --
19 because you're charging once for the access and 19 think about the service for a minute as being

20 letting people then use as much as they want or you 20 transparent. And the user was contracting directly
21 can think of it as the usage is priced at the 21 with the Copyright Owners, then they would be paying
22 incremental cost, which is zero here, largely. So, 22 a fixed fee to get access to the Copyright Owners'
23 yeah, that's exactly what a two-part tariff is. 23 library.
24 JUDGE STRICKLER: Well, that's a two-part 24 JUDGE BARNETT: Okay. If it's a -- if
25 tariff at the downstream level, right? 25 it's a 10 dollar subscription price and -- and the
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1 rate is 10 and a half percent of revenue -- 1 ||| JUDGE BARNETT: I get the -- I get the
2 THE WITNESS: Right. 2 willingness to pay argument. Okay. The argument of
3 JUDGE BARNETT: -- revenue is not the 3 the Services is we're bringing people in who
4 same as subscription payment. Revenue can be 4 wouldn't otherwise be there by price discrimination.
5 defined very many ways, can include a lot, can 5 . THE WITNESS: Yes.
6 exclude a lot. There's not a straight pass-through 6 : JUDGE BARNETT: But why should I, as the
7 of $9.99 per subscriber to -- to the 10 and a 7 songwriter, publisher, be -- in that circumstance,
8 half percent that goes to the Copyright Owners. 8 beirequired to accept less for the ‘same product?
9 THE WITNESS: Well, I think -- 9 ... THE WITNESS: Yeah, that's a very good
10 JUDGE BARNETT: But some -- some 10 - question. . And I think the answer is that the:
11 subscriptions from $4.99, some are $14.99 for a 11 product has less value in that context. So, you

12 family, some are zero. 12 know, one of the fundamental premises of economics
13 JUDGE FEDER: Some are bundled. 13 * isithat aigiven product can vary in value depending
14 JUDGE BARNETT: Some are bundled. 14 on'how it's used and who's -- who's using it.
15 THE WITNESS: Right. Yeah, so I'm 15 ‘ " You know, I -- I might like a given
16 talking about the simplest case of the part B 16 - product ailotimore than somebody else. I'd be
17 subscription service. When we get —- 17 - willing to pay a lot more for it. In that sense,
18 JUDGE BARNETT: There's nothing simple 18 =~ the product has more value to me than to that 'other
19 here, Dr. Leonard. We don't want the simple. We 19 person. If it were possible for the producer to
20 can't deal with the simple. 20 separate me from somebody else, identify us as
21 THE WITNESS: Sure. 21 - somebody who is willing to pay more versus willing
22 JUDGE BARNETT: Okay? So -- 22 - to-pay less, then they're able to price that product
23 THE WITNESS: Yeah. So I mean there's 23 differently to each of us in accordance with our
24 two answers. One is if -- take a family plan, for 24 - difference inivalues:and, therefore, extract, 'in a
25 instance. So I think the point there, this is an 25 sense, more of the value frcém us combined than they
5216 5218

1 example of where you're using a part B subscription 1 would otherwise be able to do.

2 and you're really targeting it at the group of 2 . And so that's the idea here. T think the
3 consumers with lower willingness to pay. So you're 3 --'the idea that music, or anything for that matter,
4 trying to get them -- offer them a lower price to 4 ha$ a Walue that is the same in-every use and to

5 entice them to take it. 5 everyone is just not really the right way to think

6 The same principles I just outlined apply 6 about it becaise, you know, again, it's just some

7 there, that if we take 10 and a half percent of that 7. people value it a lot, some people don't.

8 per subscriber fee that they're paying to subscribe, 8 If we can separate those people out and

9 I think that is the appropriate royalty there. B2nd, 9 price differently to them, we actually.do -- as a
10 again, works like a two-part tariff, 10 Service, as the providers of the inputs, we can do a-
11 Now let's move to the more -- you're 11 1ot better from a revenue perspective.: And that's
12 right, that's not simple, but certainly we'd all 12~ really what I'think the advantage of the
13 agree that something like, you know, Amazon is more 13 ' percentage-of~revenue structure .is in situations
14 complicated. 14 where, you know, the revenue is clear.
15 JUDGE BARNETT: TLet me ask you a question 15 ! Now, again, the situation like Amazon is
16 about that. 16 a different one, where there's no distinct revenue

17 THE WITNESS: Yes. 17 for it. I think the Echo situation is.a bit

18 JUDGE BARNETT: So if I'm a songwriter or 18 * different, but, you know, the Prime, Amazon Prime,

19 a publisher and I have a work that I'm getting -- 19 is'a bit different. ‘And there we -- you know, we
20 that has value -- I mean, this is one of the big 20  obvioubly havé to do something else.
21 questions, isn't it? 21 And there -- you know, again, we can
22 THE WIINESS: Yes. 22 - think of the way it's existing right now is there's
23 JUDGE BARNETIT: What is the value of that 23 a percent of TCC. You know, if you believe the
24 artistic work? 24 labels kind of take care of themselves, using
25 THE WITNESS: Right. 25 a percent of TCC for the musical works makes a lot
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1 of sense. If you -- you know, then they the 1 OPEN SESSION

2 question is what should the right percentage be to 2 BY MR. JANOWITZ:

3 apply there. 3 Q. Dr. Leonard, one thing I heard in the --
4 If we think we can come up with a 4 in your responses to the -- to the Panel was that

5 per-subscriber number that makes sense and, again, 5 the per-play royalty would lead to a limitation of
6 that number may have to differ depending on what 6 usage. It's certainly possible? That's one of

7 kind of service it is, then that's something that 7 the --

8 can be done. 8 A. One of my concerns, yes.

9 And then as I remember under Subpart C, I 9 Q0. Yes. And -- and you cited Pandora as
10 think there are situations, if I'm remembering 10 having limited usage, correct? Limited, you know --
11 right, situations where it actually specifies for 11 I guess limited usage.
12 particular services how to unbundle some revenue and 12 A. I think there was a time when they
13 perhaps apply a percent of revenue to that unbundled 13 attempted to do certain things that would have that
14 revenue. So it would be possible, again, to kind of 14 effect, and I think they made their subscribers
15 impute a revenue for a service like Amazon Prime 15 unhappy, as I remember, and there was a change in
16 that -- that there's no explicit revenue generated. 16 that policy.
17 So, I mean, those are the three 17 Q. Isn't it true that Spotify also has
18 possibilities, it seems to me, to address this 18 limited functionality or usage? It's not a -- it's
19 problem, which I agree is difficult. And -- but I 19 not a -- it's not a full on-demand service, is it?
20 think each one of those already exists in the 20 A. In what regard are you --
21 current 115 setup, if I'm not mistaken. 21 Q. Well, have you ever used Spotify?
22 JUDGE FEDER: Well, just with regard to 22 A. I am not actually a Spotify subscriber.
23 the unbundling issue, under the current 115 setup, 23 Q. Okay. Have you acquainted yourself with
24 we have a situation where Amazon is declaring zero 24 the way Spotify works?
25 revenue -- 25 A. I mean, again, I haven't used it, but I'm

5220 5229

1 THE WITNESS: Right. 1 generally aware, yeah. I've just been asking what
2 JUDGE FEDER: -- attributing zero 2 you're referring to.

3 revenue -- 3 Q. And when I say Spotify, I mean

4 JUDGE STRICKLER: You want it restricted? 4 ad-supported.

5 MR. ELKIN: Yes, if you don't mind. 5 A. Oh, ad-supported, I see. Yes. Right.

6 JUDGE FEDER: Let's go to restricted, 6 Yes.

7 then. 7 Q0. Are you familiar with the limitations on
8 MR. LANE: And, Your Honors, there was 8 functionality in ad-supported?

9 one answer that came up with Dr. Katz yesterday that 9 A. To some degree, but, again, I haven't

10 T think also sort of fell into this category. We'll 10 used it myself.

11 provide the markings with respect to that, since we 11 0. So you understand that you just can't

12 were in and out of restricted session. 12 call up any song the way you can in -~ on a, you

13 JUDGE BARNETT: Thank you. 13 know, unlimited subscription service, correct?

14 MR. LANE: A bit. 14 A. I think I'd -- I'd say I'm generally

15 JUDGE BARNETT: Yeah, I don't think we've 15 aware of that, but, again, I haven't —- you know, I
16 gone anywhere yet, because everybody knows how much 16 haven't actually used it myself. So I'm not sure
17 BAmazon Prime costs, right? And that the music is a 17 quite how it feels when you try to use the service.
18 -- is a benefit that way. 18 Q. And you -- do you understand that there's
19 MR. LANE: Yeah, it's more of a -- the 19 a shuffle mechanism in it, so that you can't, for
20 revenue points. 20 example, just pick songs even in an album one by
21 JUDGE BARNETT: Understand, understand. 21 one; it shuffles the album according to whatever
22 (Whereupon, the trial proceeded in 22 algorithm Spotify has?
23 confidential session.) 23 A. I believe I'm aware of that, yes.
24 24 Q0. So you would agree, then, that Spotify
25 25 already has limitations in the way that it can be

Heritage Reporting Corporation
(202) 628-4888




Rates and Terms (Phonorecords III) Docket No. 16-CRB-0003-PR April 6,2017
OPEN SESSIONS
5230 5232

1 used that you saw as a negative outcome of a 1 Q. . Would.
2 per-play model? 2 A.  You know, it's -- look, no -- it's very
3 A. It has that. I mean, part of that is, of 3 rare to have a situation where you get what's called
4 course, they want to funnel people up to the 4 perfect price discrimination where iyou know -+ you
5 subscriber service, So, you know, again, the ads 5 know, we all have a little sign on our head that
6 certainly make it less attractive. BAnd, of course, 6 says I'm willing 'to pay 10 dollars, you have one
7 1it's also the way you monetize it, but, you know, 7 that says I'm willing to pay 9 dollars, and then the
8 there are other things you want to do to push, nudge 8 price youiget charged is 9 and the price I get
9 people, if you can call it that, in the right 9 charged is 10. That's not going to happen.

10 direction. That's really what's motivating that 10 i i i But Spotify has the incentives to set
11 there. BAnd, again, to the extent that that's 11 - these things up to do the funneling, to do the
12 successful, it's something that benefits the 12+ separdtion, ahd, 'again, it's something that
13 Copyright Owners. 13 ultimately benefits Copyright Owners as well.
14 Q. But you also know that many people, 14 JUDGE STRICKLER: Here's a question
15 millions of Spotify ad-free -- ad listeners refuse 15 following up on that. As you -- based on your
16 to be nudged; they just stay with that service, 16 statement, if the -- if the Copyright Owners benefit
17 correct? 17 as well from this second- or third-degree price
18 A. Yeah, and to the extent that they are 18 + discrimination that +- that you're ‘positing, which
19 generating ad revenue that leads to royalties that, 19+ is'-- which is a percentage-of-revenue rate, if we
20 again, benefit the Copyright Owners. 20 were to set a per-user rate instead, and it's in the
21 Q. Now, you were talking earlier also about 21 - interest of both the Services and the Copyright
22 the -- the desirability of separating out consumers 22 ' Owhers toideviate from that ‘and negotiate around
23 based on the value they -- they perceive in music. 23 that statitorly constraint because it maximizes
24 A. If you can do that, yes. 24 revenue for both isides, would you expect them to
25 Q. If you can do it. Now, again, going back 25 bargain for a different structure that would be a
5231 5233
1 to Spotify ad-supported, does Spotify ad-supported 1 percentage structure? If it's indeed in their best
2 separate out users according to the value that they 2 interest, rational actors would -- would flee the
3 see in the music? 3 per-user rate and would -- would go to the
4 A. Again, what I was just describing, by 4 percentage rate, right?
5 making it -- you know, imposing some constraints on 5 . THE WITNESS: Do you mean per player per
6 the usage as, you know, including having to endure 6 user? ! I I
7 ads, that is a mechanism. But, I mean, the 1 I 1| JUDGE !STRICKLER:® Oh, I'm sorry, I
8 funneling is itself a mechanism to separate out the 8 misspoke. I meant per player.
9 people who really value music and want to just be 9 ' 1 THE WITNESS: ' Okay. ‘ Yeah, no, I just
10 able to listen to what they want to listen to, 10 - wanted to.~- but -then we get basically this exercise
11 versus people who, you know, are not willing to pay 11 going on in ~- in negotiations and not necessarily
12 that amount of money or willing to accept some of 12 © governed by the 801(b) (1) factors. So, I mean, I
13 the other burdens and then pay a lower price 13 - think the 'problem --'I mean, I think the point of
14 effectively. And, you know, it generates less money 14 having this kind of compulsory licensing setting is
15 for Spotify and ultimately for the Copyright Owners. 15 to'reduce transactions cost and to, you know,
16 But, again, those are people who are -- 16 prevent the exercise of market power and prevent
17 probably a lot of them are not going to pay the 17 © disruption in' the marketplace.
18 higher subscription price. 18 So, I mean, it seems to me -- I can
19 Q0. Right. And you say a lot of them are not 19 © imégine a'situation where regardless -+ you know,
20 going to be willing to pay it. But there may be 20 ' again,! you cah't ‘address all the complexities here,
21 millions of people in there who both could and, 21 - that there might be some situation where there's
22 under certain circumstances, would pay more, isn't 22 some news service that really doesn't fit in well
23 that right? 23 and -- and the parties maybe can hammer out
24 A. I mean, could, I don't think, has much 24 something differently, but I don't think that should
25 utility here, but -- 25

be the default. It seems to me we should try to
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1 cover as many of the possibilities as we can. 1 specific discussion of that.
2 JUDGE STRICKLER: Thank you. 2 JUDGE FEDER: Okay. All right. Fair
3 BY MR. JANOWITZ: 3 enough. Thanks.
4 Q. Dr. Leonard, in -~ in paragraph 81 of 4 JUDGE STRICKLER: Another question since
5 your rebuttal report, you point ocut that in the PSS 5 we're on the topic of Web IV. Do you recall that in
6 SDARS II proceeding, the rate percent is a 6 Web IV that there was a different rate set, a play
7 percentage of gross revenue, correct? 7 rate for subscription and for ad-supported?
8 A. Yes. 8 THE WITNESS: Again, that sounds
9 Q. That's support -- that's support for your 9 familiar, but it has been a while since I've read
10 position that that's how this matter should be 10 that.
11 resolved as well, correct? 11 JUDGE STRICKLER: Assuming that's what it
12 A. It's just -- it's an example, again, of 12 says, is that an example of using a per-play rate to
13 wvhere percentage-of-revenue was used, at least as I 13 create price discrimination?
14 understand it. 14 THE WITNESS: So, sorry, what is a
15 Q0. Right. WNow, you're aware, aren't you, 15 per-play rate for -~ which one?
16 that in Web IV, the CRB established a royalty rate 16 JUDGE STRICKLER: One for subscription
17 on a per-play basis? 17 and one for ad-supported.
18 A. VYes. 18 THE WITNESS: Oh, you mean different
19 0. And you're aware that Dr. Katz in Web IV 19 per-play rates?
20 argued for a per-play royalty and against a 20 JUDGE STRICKLER: Different rates. Lower
21 revenue-based royalty, correct? 21 rate for ad-supported.
22 A. I'm aware of that, yes. 22 THE WITNESS: Well, yeah, right, that
23 Q0. Did you consider Dr. Katz's arguments in 23 would be an example recognizing that the value in
24 Web IV when you wrote paragraph 1 of your -- of your 24 the two settings was different and that the -- you
25 rebuttal report? 25 know, the revenues that -- or I should say profits,
5235 5237
1 A, VWhen I wrote paragraph —- 1 T suppose, that the Services were getting might be
2 Q. 8l. 2 different in the two situations and then the royalty
3 A, 81?7 I don't -- I don't know that I went 3 should be different, however that's expressed. So,
4 back and checked what exactly he was saying in the 4 yeah, it does seem to be an example of that.
5 context of that proceeding. 5 JUDGE STRICKLER: Thank you.
6 Q. If you were aware of the decision in Web 6 BY MR. JANOWITZ:
7 IV and Dr. Katz's position, why didn't you refer to 1 0. Dr. Leonard, in -- in paragraph 82 of
8 it in paragraph 81 when you discussed the other 8 your rebuttal report, you state that a revenue-based
9 proceeding in support of your position? 9 rate structure makes economic sense because
10 A, Well, I'm just trying to indicate here 10 songwriters and interactive streaming service
11 that there are a lot of situations where a 11 providers collectively share in both the upfront
12 percentage-of-revenue is used and certainly where 12 investment in the service offering and the upside or
13 there are some situations where it's not. Again, as 13 downside rewards associated with those investments.
14 I mentioned, in IPO licensing you have a wide 14 Correct?
15 variety of things that go on, but certainly it's not 15 A. Yes, that's what I said here.
16 surprising to see a percentage-of-revenue. That's 16 Q0. What investments do the Copyright Owners
17 really my point. 17 have in the interactive services?
18 0. So -- 18 A. Well, I think I'm talking here about to
19 JUDGE FEDER: Dr. Leonard -- I'm sorry, 19 -- the extent to which, I think, Dr. Rysman was
20 Mr. Janowitz. 20 talking about, let's say, a price discount to build
21 Are you familiar with the reasoning in 21 wuser base. So that would -- that's what I would
22 the SDARS decisions as to why this body adopted a 22 term an investment. They're lowering the price
23 percentage revenue rate for satellite radio? 23 today in order to build a base and make more revenue
24 THE WITNESS: I read -- read it, but I 24  tomorrow.
25 confess, as I'm sitting here, I don't recall the 25 Now, when you do that, because the
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1 elasticity of demand is probably sufficiently high, 1 . JUDGE STRICKLER: @ Well, 'you have control
2 you may actually increase ravenue today, which would 2+ over your ‘own' pricing -~ o o
3 increase royalties. But let’s assume for the moment 3 THE WITNESS: Yes.
4 that you actually forgo some revenue. So that's 4 JUDGE STRICKLER: -- of your own input.
5 really what I'm talking about here. 5 I 1 | THE WITNESS: : Right.
6 So the extent that's happening, you krow, 6 I I | JUDGE 'STRICKLER: ' You dcn't have control
7 if revenue today is lower than it would otherwise be 7 over what ‘they do with the input and the investments
8 if no long-run view were taken, but it does lead to 8 - that are made: downstream. Well, here we're talking
9 higher revenue later on, then that's something where 9 about moving those investment decisions and the

10 there's a sharing in the investment, which is the 10 - asgociated risks upstream to an entity:that -+ that
11 discount, and the return, which comes later. 11 - would just simply have to implicitly go along with
12 Q. Is it relevant to your opinion that the 12 that, if the rate incorporates the decision-making
13 Copyright Owners have not voluntarily chosen to make 13 process of the downstream purchaser, right?
14 this so-called investment in the promotional pricing 14 THE WITNESS: Okay, well, you know, under
15 strategies of the streaming services? 15 a per-play rate, you know, again, the -- the °
16 A. Not really because for two reasons. One 16 = inc¢entives --iconditional on having a per-play rate,
17 1is, you know, it's pretty rare for a supplier of an 17 - the Servides +- I mean, the Copyright Owners would
18 input to be able to dictate what the user of that 18 - like the Services to-make the subscriber base as big.
19 input does with it. You know, the user of the 19 - as'possible, which, you know, is more or less. g01ng \
20 input, the downstream company is going to have a lot 20 - to:be the:same as any revenues go up too.
21 more information about -- about the business, abcut 21 . But I think the problem is that's
22 what makes sense. 22 conditional on having a per-play rate.. But I.think .
23 And then perhaps more importantly, it's 23 " the point I'm trying to make is that that actually
24 just the point that, you know, in this sense the 24 - could lead to'a reduction ultimately in revenues.
25 incentives are pretty well aligned. And, you know, 25 And a reduction in royalties because of the nature
5239 5241
1 look, the service wants to make a lot of revenue. 1 ofithe structure. And businesses and the way
2 That's, of course in a percentage-of-revenue setup 2 they've set things up, I think, is'a good indication
3 going to lead to more royalties as well. So there's 3 of 'the nature of the business, and they're in a
4 -- you know, there's a good aligning of incentives. 4 : better position to know how to -- to operate it.
5 JUDGE STRICKLER: But when you say 5 JUDGE STRICKLER: If I could just follow
6 there's an aligning of incentives, following up on 6 uplon that, that 'seems to suggest that what you're
7 counsel's question, that's a conclusion that would 7 saying is that the existing Subpart B rates, which
8 otherwise be forced upon Copyright Owners if we have 8 ' were the result ¢f a’ settlement renewed in 2012, are
9 this percentage-of-revenue structure as opposed to a 9 reflective ofl a willingness of the Copyright Owners
10 per-play structure, right? You're saying it would 10 © to'delegate such 'investment~type decisions and to
11 be efficient, if I'm understanding you correctly, 11 - share in such’ investment-type decisions with the
12 because the Services know how to maximize revenue 12 - streaming services, as opposed to the position that
13 because they're in the business of supplying the 13 ' has been made: by ‘somé of the Copyright Owners'
14 streaming service to listeners. 14 ' witnesses, which iis that' the industry had previously
15 But to the extent the Copyright Owners 15 been not mature, had been expanding, so there was a -
16 would not have -- would not shere in or concur in 16 * greater willingness to share risk at the outset, but
17 that decision, they would have -- under a 17 now that the industry is not only firmly -- more
18 percentage-of-revenue structure, they would really 18 - firmly entrenched but that we have much bigger
19 have no choice but to -- but to join in those 19 players like Amazon, Apple, and Google, that's a
20 investment decisions. Isn't that right? 20 position they no longer want to take. ‘
21 THE WITNESS: Well, I mean, I guess, 21 You seem to be saying that there's
22 first off, again, that's the way the world normally 22 something inherent in the nature of this market
23 works, I mean, it ' somewhat rare, I think, to have 23 structure ithat wouldi-- that makes '-- makes it in
24 control over how a downstream firm operates. 24  some sense inevitable, a revealed preference for a
25 And, again -- 25

percentage-of-revenue rate downstream to enlarge the:
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1 pie for both the Copyright Owners and the streaming 1 THE WITNESS: Yeah.

2 services. 2 JUDGE STRICKLER: That's -- that's one of

3 THE WITNESS: Yeah, so I would say a 3 the easy -- easiest things about this case.

4 couple things there. One is, yes, there was a 4 THE WITNESS: Right, right.

5 settlement. Yes, they did agree to this particular 5 JUDGE STRICKLER: I know they don't agree

6 structure back then. And I do think that's 6 with you.

7 important as a sign of a revealed preference, as you 1 THE WITNESS: Right.

8 said. 8 JUDGE STRICKLER: But the more -- the

9 So then the question is have things 9 more salient question is whether or not -- and
10 changed? And while they have, of course, changed in 10 you've just addressed it, I quess -- is whether the
11 the sense that there are more revenues, the question 11 2012 settlement reveals a preference for that and
12 is whether those changes were largely anticipated at 12 that the changes -- the question that has to be
13 the time the settlement was done in 2012. I think 13 wrestled with, a question that has to be wrestled
14 what's clear is that I think most people were aware 14 with, which is not an easy question, is whether that
15 that Google and Apple were considering a service, so 15 revealed preference is endemic to this industry so
16 I don't think -- although they hadn't actually -- 16 it's -- it exists to this day or whether there have
17 weren't actually in then, I think it was known that 17 been changes that make that benchmark, that 2012
18 that was likely to happen. 18 settlement as a benchmark, no longer appropriate?

19 I think they were perhaps involved to 19 THE WITNESS: Yeah, I think the hard part
20 some extent in that earlier proceeding. 20 from my perspective is obviously I don't know what

21 JUDGE STRICKLER: Well, whether -- 21 was in people's minds back in 2012, which is, you

22 whether the large entities or the ecosystem 22 know, what their considerations were. So it's hard
23 entities, I'll call them -- 23 for me to say.

24 THE WITNESS: Yeah. 24 But I would say that, you know, from my

25 JUDGE STRICKLER: -- were in it or not, 25 perspective, again, what people knew or should have

5243 5245

1 it seems to me what you're saying is that there's 1 known reasonably back in 2012 versus the way things

2 something inherent in the market structure based on 2 sit today are not sufficiently different that

3 the pricing and the marginal cost of additional 3 somebody could say, you know, oh, my gosh, back then

4 streams that leads to a percentage-of-revenue -- and 4 what we did made sense and all of a sudden it

5 maybe I'm putting words in your mouth here and I 5 doesn't make sense anymore.

6 don't want to so tell me if this is wrong -- but 6 JUDGE STRICKLER: 1I'm not interested in

7 when you add in these ecosystem, larger ecosystem 7 your mind reading or --

8 entities, now we have measurement problems on 8 THE WITNESS: Right.

9 revenue. It's not that revenue is -- is an 9 JUDGE STRICKLER: -- unless we have good
10 inefficient or inappropriate structure, if I 10 evidence as to what people were thinking. I'm more
11 understand you correctly, but you're acknowledging 11 interested in your economic analysis and the other
12 that we do have new measurement problems that we 12 experts' economic analysis of the 2012 settlement
13 didn't have when we had a predominantly pure-play 13 and why it was entered into with that structure and
14 grouping of -- of streaming services? 14 why those rates were set. And I think you've
15 THE WITNESS: Yes. So maybe I'm == T 15 already said it, so I don't want to beat a dead
16 guess what I'd say is I actually do think the -- the 16 horse, that you take it to be a revealed preference
17 percentage-of-revenue structure -- again, and I 17 and that the changes in the market don't change that
18 would agree the minima should be in there, so I'm 18 reason -- the efficiency of that revealed
19 including that in the whole structure —- is actually 19 preference.

20 the best way to proceed from the Copyright Owners' 20 THE WITNESS: Yeah, no, absolutely. I
21 view, point of view as well, I'm not saying they 21 think it's still the right thing to do and, you

22 agree with me on that, but I do think that they're 22 know, for instance, Google has entered into

23 actually -- that that is the right way to go. 23 agreements where that structure has been used. As
24 JUDGE STRICKLER: I know -- I know they 24 you pointed out, there's no reason that structure
25 don't agree with you. 25 has to be used if the parties thought --
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1 JUDGE STRICKLER: Hang on. 1 Michael Jackson of songs.
2 MR, WETZEL: If we're going to go into 2 ! THE WITNESS: ' Yeah, actually. Okay.
3 more detail about Google's agreements, I'd ask that 3 Probably even:better, but it goes to my point that
4 we go to a closed session. 4 the artist is ~~ is much more important than the
5 JUDGE STRICKLER: You don't have to 5 songwriter. But, anyway, you know, Michael Jordan
6 answer with specificity, but -- but with regard 6 got paid & lot of money. Does Michael Jordan -have
7 generally, of course, the response to that which 7 market: power?: No, he's getting paid a lot or was
8 we've already heard is that, well, that's -- all 8 paid a lot of money because he was really good at

o

those agreements were done in the shadow of the

what he did. Okay? !
So that -- you could -- I would call that

10 existing settlement, so they may not be revealing a 10
11 preference to -~ to continue on with the 2012 11 a scarcity, you know, rent cr whatever you want to
12 settlement; they just reveal the fact that the 2012 12 call it, some people might term it market power.
13 settlement becomes -- casts such a shadow that you 13 * That's' not what I'm talking about.  That is
14 really can't negotiate around it. 14 © something ‘that should appropriately be -- go to the
15 THE WITNESS: I guess I disagree. If 15 --'the songwriter or the artist or whoever it is.
16 there was a much more efficient solution, then the 16 What I'm talking about is, you know, the Courrot
17 parties could have gotten to that, despite the 17 complements problem, which I know has been beat to |
18 existence of the 115 structure. 18~ death,: or ‘the; you know, aggregation of copyrights
19 JUDGE STRICKLER: Well, if it was a more 19 into a must-have that then allows you to get &
20 -- maybe if there was a more efficient structure 20 higher price than you otherwise could. Those are
21 perhaps, but if the Copyright Owners could 21 © the issues I think need to be factored outi ini-- in
22 appropriate more value in a different approach 22 " a setting liké this where the 801(b} (1) factors come
23 absent the shadow, perhaps they would have. One 23 into play. S
24 might differ over whether that's the efficient 24 ! JUDGE STRICKLER: ' Thank you.
25 result, but it might be reflective of the existing 25 ¢ JUDGE BARNETT: Dr. Leonard, there is
5247 5249

1 market power that would allow the Copyright Owners 1 also an issue that continues to bug me and that --

2 to obtain a different share, a greater share than if 2 THE WITNESS: 1I'l1l do my best to help.

3 the shadow existed? 3 JUDGE BARMEIT: And that's the

4 THE WITNESS: Yeah, but, I mean, if 4 dysphasia -- that might not be a word -- but the

5 that's market power, then I think under 801 (b} (1), 5 dysphasia. In other words, if a songwriter today

6 you know, that's not something that should be 6 writes a Numbér 1 hit song -~

1 credited. 7 THE WITNESS: Yeah.

8 JUDGE STRICKLER: MNot that you can answer 8 JUDGE BARMETT: -- and the Services are

9 it, but one of the other witnesses, Dr. Watt, 9 investing in the future, that songwriter is going. to .
10 corrected some of his writings to say there's market 10 get less than:a new songwriter will get inithree

11 power, then there's abuse of market power. 11 vyears with a hit -- with a hit song when the ' '+
12 THE WITNESS: Right. 12 investment is done and the revenue is being captured |
13 JUDGE STRICKLER: And are you saying that 13 as opposed to reinvested. I
14 if there's market power that's otherwise not 14 ' ' ' THE WITNESS: Yeah, so —-

15 abusive -- I understand that's not a defined term in 15 "' ' JUDGE BARMETT: How “- how fair, fair is
16 my question -- that's not otherwise abusive, that we 16 a strange concept, but -- P

17 should still correct for it? 17 THE WITNESS: Yeah, so I guess I agree

18 THE WITNESS: Yes, I think -- well, I'm 18 that that's an issue. I mean, if somebodyl writes|, |
19 sorry, let me back up. If what -- again, I don't 19 * they have one hit and its now at a time when, ifori
20 know what he meant. Here's what I would say, is 20 - whatever reason, they don't get as much as' they
21 there's within -- a musical work has some sort of 21 would if they'wrote it a year from now, you know,:I
22 value. It may have a lot of value because of it's 22 was here when Dr. Katz talked about maybe the:
23 -- it's good, you know, it's the Michasl Jordan of 23 publishers can do some smoothing. That's tertainly |
24 songs. And in that situation -- 24 " a golution. But I think another thing to think
25 JUDGE STRICKLER: I think it's called the 25 about is what type of investments are being mede.
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1 And really -- so, you know, one would be, 1 You know, that -- so that would be an
2 again, giving a discount off the price of the 2 example. But I don't think those -- you know, I
3 service. As I noted, you know, what happens is it's 3 think some Services have, you know, one month free,
4 true that the price per subscriber might come down 4 but it's not something that lasts for tremendously
5 as you discounted it, but the whole point is you do 5 long. I doubt it would have a huge effect in the
6 that in order to get a lot more subscribers, so if 6 sense of redistributing revenues.
7 the elasticity of demand is greater than one in 1 So, again, there might be other examples,
8 absolute value, if I can use that term. What that 8 but I think it's less of a problem than maybe has
9 means is when you lower the price by a certain 9 been suggested. Does that help or?
10 amount, the revenue actually expands. 10 JUDGE BARNETT: Thank you.
11 So that would be the type of investment 11 BY MR. JANOWITZ:
12 that would actually benefit the person who's writing 12 Q0. Dr. Leonard, in -- in response to a
13 the song today because there would be more 13 question that I think Judge Strickler's has, you
14 subscribers. Although they would each be paying a 14 said it's rare for suppliers of an input to dictate
15 1little less, the overall revenue is actually more. 15 how that person who they're providing the inmput to
16 So that's one type of investment where I don't think 16 uses it. Do you remember saying that?
17 this comes into play or actually goes in the other 17 A. I mean, subject to laws and stuff of
18 direction. 18 course.
19 The other type of investment would be the 19 0. Sure. And you said that's how it works,
20 service spends some money to do advertising or 20 right?
21 something like that. That, again, is something that 21 A. Well, in a lot of situations, yes, that's
22 hurts the Services' bottom line today, but it 22 how it works.
23 doesn't affect or maybe it even benefits the 23 Q. Right. But isn't it true that in most of
24 Copyright Owner. So that one isn't a problem. 24 those situations, you have control over your own
25 The only one that's really a problem is 25 input? In other words, you get to set your price to
5251 5253
1 1if you defer revenue from today to some later time. 1 the downstream user, correct?
2 And I confess it's -- it's hard to see what those 2 A. Well, I mean, again, there's always
3 kind of investments are. And I'm not saying there 3 consideration exchange, but, you know, for instance,
4 aren't any, but, you know, I think they're a lot 4 again, in IP licensing, I can give you a license and
5 less common than the first two, which aren't 5 let's say you pay me a lump sum, you pay me 100
6 creating the problem that you're concerned with. 6 million dollars, I really have very little say on
7 So I'm happy to -- if anybody has got any 7 what you do thereafter, what your business model is
8 examples they want to run by me, I'm happy to 8 or anything else.
9 entertain them. But, you know, the first two types 9 Q. Right. But you've paid 100 million
10 really aren't a problem in this sense. They're all 10 dollars?
11 about certainly building a business that's bigger 11 A. Right. Not per use, not per unit sold,
12 later than it is now but, in general, would tend to 12 not anything else. Not even percentage-of-revenue.
13 benefit the -- the Copyright Owners. 13 You've just paid me 100 million dollars, and it's --
14 JUDGE BARNETT: As a homogenous whole? 14 you know, it's the so-called freedom to operate
15 THE WITNESS: Yeah. I mean, right. I 15 license, right? 1It's the ultimate freedom to
16 mean, so you could say somebody in the future -- 16 operate.
17 well, no. I mean, they would be benefitted by this 17 Q0. You -- you also said that, I think, in
18 too. 8o I think -~ just basically, I think it's 18 response to another question, that the -- as an
19 hard to argue with those kinds. Again, there might 19 alternative to the revenue model, a percentage of
20 Dbe other kinds that somehow do defer revenue. You 20 the TCC would be okay too, but you pointed out that
21 know, obviously, if you gave it away for free -- so 21 21 percent, you think, is too high. Correct?
22 there's an example. I could just give it away for 22 A. I'm saying that you obviously have to
23 free today. That, although it's like a discount, 23 look at what the number is, and given things I've
24 it's such a big discount that revenue actually falls 24 looked at, I think it's too high, yes.
25 to zero, obviously. 25 Q. And Google has proposed a reduction of
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1 the TCC to 13 and a half percent, correct? 1 ' Q. ' Are you denying that Amazon: reports
2 A. BAs I understand it, yes. 2 literally zero revenues on Prime Music?
3 Q. And -- but in concept, the -- the -- 3 r v JUDGE ‘BARNETT: Mr. Janowitz, this is
4 measuring the mechanical royalty by a percentage of 4+ where we ¢lose the courtroom as we did before?
5 the TCC is something that -- that you could find 5 MR. JANOWITZ: Really?
6 acceptable, given the proper rate, correct? 6 JUDGE BARNETT: When we got into revenue.
1 A. I mean, yeah, so it's, you know, part of 1 © MR. JANOWITZ: I'm sorry. I apologize.
8 Google's proposal. I think it's part of the other 8 I thought:this was -- it was not —- P
9 ~-- 1 haven't looked at them in tremendous detail -- 9 . JUDGE .BARNETI: So are you going to
10 but the other service providers' proposals as part 10 pursue this line or -- .
11 of the current 115 setup. 11 MR. JRNOWITZ: Not much. And certainly
12 So, you know, I think it's -- you know, 12 not dilvulging anything, certainly.
13 it's obviously a useful part of things. In a 13 JUDGE BARNEIT: Any more?
14 situation where revenue is problematic, does it play 14 . MR, JANOWITZ: Any more, yes.
15 -- could it play a bigger role? Yes, it could. 15 . JUDGE BARNETT: Okay.
16 Q.  So measurement by reference to a sound 16 BY MR. JANOWITZ:
17 recording royalty rate is not unacceptable to you? 17 Q.  Isn't it clear, Dr. Leonard, that the
18 A. RAgain, if you set the percentage properly 18 bundling of Amazon Prime Music as part of its Prime
19 that takes into account things like the sound 19 service is, in fact,’ an opportunistic way 'to
20 recording, I mean the labels' market power and other 20 manipulate revenues?
21 things like that, ves, I mean, it is part of the 21 I A, | I totally disagree with:that.
22 current setup and I think in a way it is used, it 22 Opportunistic has a particular meaning here. -Or at
23 can serve a useful role. 23 least in economics.
24 Q0. I direct your attention to page 56 of 24 Q. ' I accept -- I accept your answer. Thank
25 your rebuttal report. The heading of section 4 on 25 you. I
5255 52517
1 that page is as follows: "There is nc evidence, and 1 | A Okay.!
2 Dr. Rysman presents no evidence, that interactive 2 i Q. i In paragraph 86, you state that
3 service providers have defined revenue in 3 Dr. Rysman's ‘concern might have more theoretical
4 opportunistic ways to manipulate revenues resulting 4 merit if directed against a rate proposal that was
5 in lower royalty payments to songwriters." 5 purely expressed as a percentage-of-revenue,
6 Did you write that heading? 6 correct? - b
7 A. Absolutely. 7 A. Yes, making the point that there are --
8 JUDGE STRICKLER: Which page were you on, 8 the proposals have the minima that are -- ‘address
9 please? 9 some of the issues he is concerned with. ' '
10 MR. JBNOWITZ: 1It's -- 10 Q. Right. And you point to the fact that
11 JUDGE STRICKLER: I see the heading for 11 under the existing 115 rate structure and the
12 Number 4. 12 proposal put forth by Google, there is a calculation
13 MR. JANOWITZ: Yes. 13 ofithe greater of employing certain minimum
14 JUDGE STRICKLER: 14 payments, which you say protect the songwriters
15 BY MR. JANOWITZ: 15 against the supposed risk arising from the
16 Q. And in the last sentence of paragraph 85, 16 - uncertainty relating: to the revenue of the streaming
17 you say Dr. Rysman does not provide any reliable 17 servide, ¢orrect? ! P
18 evidence that music streaming service providers 18 i A. i Yes.
19 define revenue in opportunistic ways. Is that 19 Q. ' Are you saying, going back to your
20 correct? 20 statements about sharing the upside, that the minima.
21 A. Yes, as I recall his initial report. I 21 inlthd statute allow!the Copyright i-- Copyright
22 didn't see anything -- 22 Owners to "share the upside"?
23 Q. Have you seen any Amazon royalty reports? 23 A. The minima?
24 A. Bmazon royalty reports? I may have. I 24 Q. | Yeah.
25 don't recall. 25

A, No, the minima would be protecting on the
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1 downside. 1 successful and they get a bunch of subscribers, then
2 JUDGE STRICKLER: So if the minima 2 they benefit on the upside of that.
3 applies, such as in this -- in a hypothetical 3 Or, you know, if it's percent TCC and the
4 situation where there's no revenue accruing to a 4 sound recording themselves royalties are based on
5 service, then there is no sharing of the upside by 5 revenues and if there's an explosion in revenue,
6 the Copyright Owners? BAll they get is the minima? 6 then that's going to work its way back to the
7 There's protection on the downside, but no sharing 7 copyright owner.
8 on the upside? 8 JUDGE STRICKLER: So even the minima in
9 THE WITNESS: I'm not sure I understand. 9 this example creates some upside growth?
10 If -- if -~ 10 THE WITNESS: Yeah, absolutely, sure.
11 JUDGE STRICKLER: If you're a service 11 JUDGE STRICKLER: Thank you.
12 that didn't -- that generated no revenue 12 BY MR. JANOWITZ:
13 attributable to the service because it was -- 13 Q0. At the end of paragraph 86 of your
14 because it was bundled with other -- other related 14 rebuttal report, after referring to the
15 ~—- unrelated goods and services so that the minima 15 per-subscriber minima, you state that "therefore" --
16 applied, as counsel was suggesting -- 16 this is a quote -- "even Dr. Rysman's theoretical
17 THE WITNESS: Right. 17 concerns about the transparency issues of service
18 JUDGE STRICKLER: =-- as you point out, 18 revenues are misguided.”
19 the minima protects the -- the Copyright Owners on 19 Dr. Leonard, how can the existence of
20 the downside. Right? 20 minima or a minima, which i1s a default calculation,
21 THE WITNESS: Yeah. I mean, this 21 when, as in the case of Amazon, revenues are
22 statement is about -- so a company that -- 22 completely concealed, create transparency?
23 JUDGE STRICKLER: Keep it general. 23 A. No, I'm saying the concerns about
24 THE WITNESS: Yeah, no, any company, but 24 transparency of revenues are addressed by this kind
25 1it's not really talking about this situation where 25 of minima.
5259 5261
1 there's problems of revenue definition. I think 1 Q. By "transparency," you mean the ability
2 here we're into uncertainty about the Services' 2 to see what's going on, right, in the -- in the
3 revenue because they might make a bad decision or 3 calculation of the -~ of the revenues, correct?
4 something and that revenues decline unexpectedly. I 4 A. Well, let's take -- sorry, are we closed?
5 think that's what this relates to. 5 JUDGE STRICKLER: Open.
6 JUDGE STRICKLER: I didn't think it was, 6 MR, JANOWITZ: You know what, let me
7 maybe I'm wrong, but I thought -- I mean, if it 7 withdraw the question.
8 wasn't the question, so now it's my question. 8 THE WITNESS: Okay.
9 THE WITNESS: Okay. Sure. Yeah. 9 BY MR. JANOWITZ:
10 JUDGE STRICKLER: Which is that if a 10 Q. I gather that perhaps what you mean by
11 service by its very nature generates no revenues -- 11 transparency is that the Copyright Owners will know,
12 THE WITNESS: Right. 12 even before a single stream has been created,
13 JUDGE STRICKLER: -- so that a 13 exactly what they will receive, correct?
14 per-subscriber minima or some other subminima would 14 A. No, I think -- so I'll just talk
15 apply -- 15 hypothetically. The transparency I'm talking about
16 THE WITNESS: Okay. 16 here is a situation where it's not clear what
17 JUDGE STRICKLER: -- that protects the 17 revenue could be attributable to the music part of
18 Copyright Owners on the downside. That's why it's a 18 the service, that there's, you know, difficulties
19 minima. It's a floor. But they no longer share in 19 Dbecause it's, for instance, bundled with something
20 the upside, if that's the business model of the -- 20 else. And all I'm saying is that that's a situation
21 of the -- of the service to generate no revenues. 21 where the other prongs come into play or can come
22 THE WITNESS: Well, I don't know if I 22 into play, and so the lack of transparency -- and so
23 would agree with that. What if there's an 23 earlier I talked about the various ways this could
24 explosion -- so let's say the per-subscriber minimum 24 be addressed with, and I'm saying here that the
25 applies and there's ~- the service is wildly 25 minima prong are ways to deal with this exact issue.
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1 Q0. So you're not saying that it's 1 economic result of being the equivalent of
2 transparent; you're saying that the lack of 2 opportunism, but -- but there's no nefarious intent.
3 transparency is dealt with in another way? 31 It's & business structure that -- that'might happen
4 A. The lack of transparency in revenue is 41 tolresult|in - in the movement: of revenue away from
5 addressed by having these minima that are based on 5 the -~ from the music service?
6 something else, namely number of subscribers or TCC. 6 . THE WITNESS: Well, it's not even a
7 JUDGE STRICKLER: Well, it's addressed 7 movement. It's just I'm offering this bundle,
8 and -- the problem of the lack of transparency and 8 ' right, the bundle has music-in it. I haven't moved
9 potential hiding, if you will, of revenue is 9 anything anywhere. It's just my business model.
10 addressed and ameliorated by the existence of the 10 And as a result of that, it does create
11 minima, but until you would reach a revenue 11 = an'issue whers it's hard to identify a specific
12 threshold that would trigger these minima, there's 12 revenue. We could try. We can do the imputed
13 room for all sorts of shenanigans, shall we say, 13 ' revenue unbundling type thing --
14 with regard to revenue concealment, theoretically or 14 © JUDGE STRICKLER: Didn't we talk about
15 hypothetically, until you hit that point. So you 15 that when!youl were héere ‘on direct? I feel like we
16 can get -- you can get away with it as long as you 16 - did. How to -- how to unbundle?
17 can, but once you hit the threshold, game over. So 17 . THE WITNESS: - Yeah, and we talked about
18 you've ameliorated the problem, mitigated the 18 it'a little earlier today. You could -- you could
19 problem, but not eliminated the problem? 19 try to do'that, justilike, I guess, there's a part
20 THE WITNESS: Well, I suppose you could, 20 - of Subpart C currently that talks about some
21 of course, set -- that can be addressed in ways that 21 percentage, I think, of revenue that gets -~ that
22 you set the -- the minima. You know, I think 22 © you could 'unbundle.
23 the percent TCC, again, if you set -- I mean, this 23 ' Alternatively, you could use the minima
24 is true of the subscriber too, but if you set the 24 and try to get the numbers right there, numbers that
25 number correctly, I mean, I think that that can be 25 would ~- would dd the job. i
5263 5265
1 -- that can be dealt with here. 1 © JUDGE 'STRICKLER: Thank you.
2 The other thing I would say is, just 2 BY MR. JANOWITZ:
3 going back to opportunistic, I just want to be clear 3 Q. Dr. Leonard, talking about the minima, in
4 what I meant about that. Opportunistic is what 4 --iin the!case of Goegle's proposal, which you
5 you're talking about -~ the service is sitting there 5 assert’ has minimg built into its proposal, under the
6 saying if all I do is I just stick the money over 6 Google proposal there will be no mechanical-only
7 here and I hide it here and I don't put it here -- 7 floor, correct?
8 when I said there's no evidence of that, I mean, I 8 I A, | That's correct. ‘There's --:you know, the
9 literally have seen no evidence that that's what's 9 other thing to create a floor for all-in --
10 going on. 10 Q. Right. And -- ‘
11 I think there are issues, legitimate 11 A. -- payments for musical works.
12 business issues, about, okay, we charge whatever we 12 Q. 1 Bnd you -~ and you would arque that thp
13 charge for Amazon Prime, music is part of that, but 13 © Copyright :Owner, under Google's proposal without the
14 it's hard to decide how much. I mean, that's just 14 mechanical floor, can rely on the subminimum,
15 sort of a result of the business. There's no 15 * correct?
16 opportunism going on there. It's business choices 16 A, Yes. Again, you know, if we -- I agree
17 that Amazon made and completely legitimate, but it 17 wethave to think iabout what 'the’ right numbers to
18 does create a problem for us here. I'm not denying 18 stick in there are, but, yes.
19 that. 19 0. So Google would remove the 50 cent'
20 I am just objecting to the use of the 20 * mechanical-only floor and then ask the Copyright
21 word "opportunistic" with regard to what Amazon is 21 Owners: to rely on the subminimum, only the
22 doing, for instance. 22 subminimum is now going to be less than it was
23 JUDGE STRICKLER: When you say -- when 23 before, right, under Google's propcsal?
24 you challenge opportunistic, it's the intentional 24 A. It's going to be less to accord with -- I.
25 aspect of it that's bothering you. It may have the 25 mean for TCC,:it"s less.. For the per-subscriber,:
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1 dollar per-subscriber minimum is the same, I 1 music in an academic way, correct?
2 believe. The percent TCC, Google is proposing a 2 A. I haven't written a paper that concerns
3 lower number. And I was -- as I talked about when I 3 music specifically, no.
4 was here before, that's consistent with, you know, 4 Q0. Have you -- have you studied -- have you
5 the lower corresponding percentage in Subpart A 5 received a degree in music or music finance?
6 PDDs. 6 A. Oh, no. No, I have not.
1 Q. And the TCC would be paid only as a 7 Q. Have you ever taken a music course?
8 lesser of calculation as compared to the 80 cents 8 A. Not from college onward. Perhaps before.
9 per subscriber per month, correct? 9 Q. Okay. Now, beginning at paragraph 115 of
10 A. It would be, yes, as a lesser of, right. 10 your written rebuttal statement -- by the way, in
11 Q. And in paragraph 108 of your rebuttal 11 terms of, you know, your conclusions about
12 report, you point out to what I suppose could be a 12 high-quality music, have you done any empirical
13 -~ could be considered a hazard of the increase in 13 study of this?
14 mechanical royalties. You point out that if there 14 A. Well, I am aware of -- I don't know what
15 was such an increase in mechanical royalties, the 15 you mean by empirical study. I --
16 number of songwriters might increase, but that they 16 Q. Sure. Have you collected data and done,
17 would likely be the marginal songwriters in terms of 17 you know, an analysis the way an economist does an
18 songs, quality of songs, correct? Do you remember 18 analysis?
19 that? 19 A. Well, I certainly reviewed the record
20 A, Yes. 20 here, and I've reviewed academic literature. I'm
21 Q. And you say that the high-quality 21 quite familiar with the idea that, as in a lot of
22 songwriters are already writing songs given current 22 things, there's -- you know, it's a situation of a,
23 incentives? 23 you know, long tail. There's, you know, relatively
24 A. Yes, that's what you would expect. 24 few, you know, very successful artists, very
25 Q. Can you explain to us what a high-quality 25 successful songs, and then, you know, a long tail of
5267 5269
1 songwriter is? 1 much less successful ones. It's similar to a lot
2 A. Sure. A high-quality songwriter is -- as 2 superstar-type situations, which I have written
3 I mentioned before, is somebody who's writing 3 about.
4 something that ultimately has more appeal than a 4 So I am quite familiar with that.
5 lower quality songwriter. 5 JUDGE FEDER: Have I reviewed the
6 Q. And in order to be a high-quality 6 testimony of any of the songwriters who appeared
7 songwriter, does a composer have to be commercially 7 before us?
8 successful? 8 THE WITNESS: I think I did take a look
9 A. I don't think in order to be. The 9 at them at one time, but I didn't review their --
10 quality in this case is something I think is -- that 10 their testimony here.
11 is inherent to the person. Like if I tried to write 11 BY MR. JANOWITZ:
12 a song, I'm -- I'm afraid the results would not be 12 Q. Now, you've also addressed criticisms to
13 vparticularly good, but there are other people who 13 Dr. Gans' work, correct?
14 are, you know, much better than I. 14 A. Yes.
15 Q. Dr. Leonard, you've never testified in a 15 Q. And beginning at paragraph 115 of your
16 case involving music royalties before, have you? 16 written rebuttal statement, you provide very
17 A. No, I have not. 17 specific criticisms of Dr. Gans' expert report,
18 Q. And you've never written a paper about 18 correct?
19 music royalties, have you? 19 A.  Yes, I quess so.
20 A. T have not. 20 Q0. 2And your first criticism of Dr. Gans'
21 Q. And this is the first engagement in which 21 opinions and his Shapley value analysis is based on
22 you've been asked to testify as an expert in 22 the assumption, his assumption, that sound recording
23 connection with music royalties; isn't that correct? 23 rights and musical work rights have equal value,
24 A. I believe that's correct, yes. 24 correct?
25 Q.  And you don't have -- you haven't studied 25 A. That's -- yes, I do dispute that.
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1 Q.  You point out that Professor Gans 1 covered by that specific patent using other

2 believes these two rights are perfect complements, 2 technologies? And if so, then that -- that

3 correct? 3 particular patent isn't worth a lot. Others, that

4 A. Well, they are perfect complements. 4 may not be true.  That may have been the only way to
5 Q. You're saying they are perfect 5 do'that part bf the standard. That one should get a
6 complements? 6 lot more money.

1 A. Well, so at the point where, again, 7 ' And that's really what I'm talking about
8 somebody needs the copyrights, at that point in 8 here, iis let's go back to the time when the artist

9 time, they are perfect complements in the sense that 9 detided to make this:recording.. What =-- what song
10 you need both of them at that point in time. Now, 10 choicels did they have from the songwriter's
11 that doesn't mean they are of equal value, though. 11 perspective? What artist could they have sold this
12 Q. Now, just following up on your answer, 12+ thing to?! And, you know, again, I think if you
13 take a look at the -- at paragraph 115 beginning at 13 think about it, the artists are really driving the
14 the bottom, next to the last line. "For example, 14 bus here and should get more relative value. Not
15 Dr. Gans claims it is easy to draw parallels between 15 that the songwriters:are worth nothing. I'm not
16 sound recording rights and musical work rights. One 16 + saying that at all. :But they certainly aren't of
17 right cannot hold any value absent the other right, 17 : equal walue.
18 and the value of sound recording rights and musical 18 Q. @ All right. And have you been able to
19 work rights for interactive streaming are equal 19 * measure that inequality?
20 because these two rights are perfect complements to 20 A.  Yeah, I think the Subpart A does that
21 one another." 21 quite nicely.
22 Do you see that? 22 Q. Have you done it? Have you done any
23 A. Yes. 23 empirical analysis and collected data that shows
24 Q. And then you say, "However, Dr. Gans 24 what the difference is between the value of what a
25 presents no support for this crucial assumption.” 25 songwriter puts into a song versus the artist who

5271 5273

1 And -- and that was the assumption, wasn't it, that 1 performs it?

2 they are perfect complements? 2 A, ' Well, I think I talk about a bunch of

3 A. No, that they are of equal value. So 3 factors here. I wouldn't call that an empirical or
4 it's very similar to a situation that is, you know, 4 econometric analysis; but it's certainly looking

5 very popular right now, if I can call it that, in 5 at --

6 the standard essential patent area. Once you've set 6 f Q. ! Right.

7 a standard, you have a group of patents that are 7 A -- at the market data and -~

8 essential to that standard. At that point, they are 8 Q. You have some speculation on this point?
9 perfect complements for each other. You need all of 9 A. It's not speculation.
10 them to implement the standard. 10 0. | Popular artists, you say, contribute more
11 But I think as widely acknowledged now -- 11 vaLue than songwriters and thus would be expected to
12 T hope at least anyway; I've done a lot of work in 12 capture a larger share of the profits from royalties
13 this area -- is that not all those patents are of 13 in a market outccme. What is your data for that?
14 equal value. Some are very important for the 14 A. ' That the labels, again, have a higher --
15 standard, and some weren't that important because 15 you know, ithei artists and labels together make --
16 when the standard was set there were a lot of 16 - get a larger share of the value than songwriters.

17 different technologies that could have been used to 17 Q. ' Are you aware that certdin songs are

18 solve that particular problem. Other -- other 18 what's called covered? Do you know what a cover of
19 vpatents, that wouldn't have been the case. 19 song is?
20 So although at the point where somebody 20 A. i Yes, sure.
21 needs to implement the standard they are perfect 21 Q. ! So'it comes out, there may be somebody
22 complements, to value them, to figure out what the 22 whb 51hgs‘1t originally --
23 right royalties are, we need to go back and ask were 23 A. Right.
24 there substitutes or not? Were there other ways to 24 Q. ¢ --iand then another person >1ngs the same
25 have achieved that aspect of the standard that's 25 song?
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1 A. Sure. 1 data for your opinion?

2 0. -- and can do so because of the existence 2 A. Well, this is just making the example,

3 of the compulsory license, and maybe five more sing 3 which I don't think is in the least bit disputed, in
4 it and maybe ten more sing it and maybe 20 more sing 4 fact, I think it's well established, that screen

5 it, and there are lots of successful examples of it. 5 writers, who are analogous in some sense to the

6 Does that indicate to you that that song itself is 6 songwriter, is -- you know, make a lot less money

7 of great value? 7 than the stars of the film, who are analogous to the
8 A. Again, there can be songs that are a lot 8 artist. So who's driving things in that industry?

9 more valuable than other songs, but I think at the 9 It's the -- the artist, not the -- the screen
10 end of the day here, all I'm saying is that, you 10 writer.
11 know, artists are -- you know, I'm not saying the 11 And it's not to say that there aren't
12 songwriters aren't contributing anything. Far from 12 some situations where a screen writer could make a
13 it. But in terms of relative value, the artists are 13 lot of money, maybe even more than the stars of the
14 contributing more, and so Dr. Gans' assumption that 14 film. I don't know, but on average it's clearly the
15 they should -- that they are of equal value is just 15 case that stars make more money than -- than the
16 not, in my view, correct. 16 screen writers.
17 Q. Except when it comes to actually having 17 Q0. And you -- and you point out -- you quote
18 to record the song or to use the song on a streaming 18 Bill Mechanic, who's the former chairman of 20th
19 service; isn't that right? When the streaming 19 Century Fox, who said that without Tom Hanks, this
20 service wants to use the song, it can't negotiate, 20 movie wouldn't have performed the way it did, right?
21 it can't decide what is more valuable; it has to pay 21 A. His incremental contribution is very
22 both the songwriter and the record company for the 22 large. If you had a different screen writer write
23 performance, correct? 23 the script, would it really have changed the outcome
24 A. It does. But that's what we're here to 24 of that nearly as much as Tom Hanks? I doubt it.
25 determine is not to assume that they have equal 25 Q. 2nd you're familiar, aren't you -- and

5215 5271

1 value and say that the payment should -- should be 1 you're familiar, aren't you, with the fact that

2 in line with that but instead just say, at least in 2 there are famous flops, famous movies that are flops
3 part, what -- what are the relative contributions? 3 that star, famous actors, Johnny Depp in the Lone

4 That's one of the very 801(b)(l} factors. If that 4 Ranger, Eddie Murphy in the Adventures of Pluto

5 wasn't an issue, if it was just clearly 50/50, why 5 WNash, Brad Pitt in Alexander, Jackie Chen, Around

6 doesn't the statute just say that? 6 the World in 80 Days? You're aware of that, aren't
) Q.  So I looked at YouTube recently. And I 7 you?

8 saw that Bruce Springsteen performed a cover of a 8 A. Bbsolutely. I mean, look, things can be
9 Bob Dylan song, "Blowin' in the Wind." What's more 9 successful, they can be not successful. BAgain, we
10 valuable in that, Springsteen's performance or Bob 10 have to look at it from the point of view of what's

11 Dylan's creation of the song? 11 more likely to make -~ what's making a bigger

12 A. Well, you know, again, we can always look 12 contribution to its -- its success if it is

13 at examples and, you know, and there are certainly 13 successful. And, again, that's the -- in that case,
14 contexts where a song itself is going to be -- you 14 the star; here it's the artist. Again, they

15 know, have a lot of value. I'm not saying that. 15 couldn't -- you know, if there were no songs to

16 But we -- but we're -- at a rate setting like this, 16 record, obviously that's an issue. That's why the
17 we've got to look overall on average. BAnd overall 17 songwriters do deserve something. They're making a
18 on average, again, the artist and the sound 18 contribution. But it is a question: Are they

19 recording is, in my view, contributing more value 19 making an equal contribution? And I just don't

20 than the songwriter. Again, properly valued, 20 think the evidence is consistent with that.

21 evaluated at the time when there was flexibility for 21 MR. JANOWITZ: I have no further

22 each side to -- to choose. 22 questions.

23 Q0. And looking at paragraph 117 of your 23 JUDGE BARNETT: Thank you, Mr. Janowitz.
24 report where you refer to Tom Hanks who appears in 24 If it's a good time for us to take our morning

25 the movie called Castaway, do you consider that good 25 recess, we will do so. 15 minutes.
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1 (A recess was taken at 10:42 a.m., after 1 't 11 REDIRECT EXAMINATION
2 which the hearing resumed at 11:05 a.m.) 2 BY MR. WETZEL:
3 JUDGE BARNETT: Please be seated. 3 Q. . Dr. Leonard, do you recall this morning
4 Counsel, the -- the answer to the 4 whén you werel didcussing your Subpart A analysis,
5 question you've all been waiting for, we need the 5 Mr. Janowitz asked you whether you performed an
6 six weeks. We need the schedule to stay at six 6 empiriicalianalysis of the relative: contrlbutlons of
T weeks. But we're perfectly happy with four and two 7 sohgwrlitefs and recording artlsts?
8 or five and one if that's the way you decide to go. 8 ' A, Yes, ' '
9 But we have to stick with the sixz weeks. 9 ' 0. ' And you were in the process of
10 So the record is clear, we're talking 10 © responding, "well, I:think I talked about a bunch of
11 about proposed findings and conclusions. And reply 11+ factors here and ‘I wouldn't call it an empirical or -
12 findings and conclusions. With respect to the 12 econometric analysis, but it certainly, looking at
13 replies, number the reply paragraphs with the same 13 matrket data and" -- at which point Mr. Janowitz
14 number as the paragraph to which you are replying. 14 interjectéd whthia gqhestion about épecilation, to
15 A reply is not to restate your case, not to argue. 15 whlch‘you‘dlsagreed
16 Tt's simply to reply to the other side's proposal 16 ' Do’ you recall that?
17 and to cite with specificity what it is you're 17 A. Yes, I do.
18 replying to so that we can -- if we don't see a 18 Q. ' Could you please finish your explanation
19 number in your reply, we'll know that you're not 19 ofl hoW yoir benchmark analysis is informative of the
20 contesting or arguing or whatever with regard to the 20 relative contributions of songwriters and artists?
21 missing paragraph. 21 A. Yes. 8o, I mean, it's market data and
22 And, Judge Strickler? 22 facts that you look at where parties negotiated over
23 JUDGE STRICKLER: Yes, with regard to 23 exactly this split and -- the Subpart A split. It's
24 proposed findings and conclusions, apropos to that, 24 clearly not equal value to publishers and to -- and
25 I just want to remind you, counsel, of what I'm sure 25 to' labels.
5279 5281
1 vyou already know, it's in the regulations, section 1 ‘0. ! What about the circumstances of the
2 351.4{a) -- excuse me, .4(b)(3), the last sentence 2 negotiation of the Subpart A rate led you to believe
3 says: "No party will be precluded frcm revising its 3 that it was reflective of the relative contributions
4 claim or its requested rate at any time during the 4 that we are seeking to assess in the context of this:
5 proceeding up to, and including, the filing of the 5 proceeding? Co
6 proposed findings of fact and conclusions of law." 6 A. @ It was a settlement and it was a
7 That's all I have to say about that. 7 negotiation between, as I understand it, publishers
8 MR. ZAKARIN: Your Honor, if I can, we 8 and labels. BSo they were deciding how to split
9 haven't talked -- we will talk -- and as long as we 9 things up, and that was the outcome of that -- that
10 stay within the six weeks, I gather that the Court 10 settlement was an oufcome of that.
11 is less concerned about whether we do it three and a 11 I . | Okhy.  Now I want to go to the part of
12 half weeks, four weeks, as long as we end on the end 12 the morning's discussion when Judge Barnett asked
13 date? 13 you about the issue of revenue deferment and you
14 JUDGE BARNETT: That's exactly right. 14 mehtioned!thel podsibility discussed by Dr. Katz of
15 MR. ZRKARIN: So we'll discuss among 15 publishers smoothlng the problem. Do you recall
16 ourselves and figure out what works. Thank you, 16 that?! 1 10 b
17 Your Honors. 17 A. Yes.
18 JUDGE BARNETT: Thark you for promoting 18 | . I Cah Ildiréct 'you'to paragraphs 89 and 90
19 us to a Court. We always appreciate it. 19 ofiyour written rebuttal statement. Aand, in
20 And just off the record. 20 particular, the last couple sentences of paragraph
21 (Discussion off the record.) 217 90} fdotndte 137.
22 JUDGE BARNETT: Mr. Wetzel? 22 o A, ! Yes. I mean, I talked asbout this too in
23 MR. WETZEL: Yes, I just have -- have a 23 my -- my report, but I was here when I think I heard
24 Dbrief redirect, Your Honor. 24 Dr. Katz mention specifically, but, yeah, I say
25 25 publishers could take it upon themselves to
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1 reallocate royalties inter-temporally so as to 1 THE WITNESS: Thank you.

2 smooth payments to songwriters over time. This is, 2 JUDGE STRICKLER: Before this witness

3 in fact, actually done in the form of advance 3 begins, do we know what the rest of the lineup is in
4 payments that are made by publishers to songwriters, 4 terms of the order of witnesses?

5 so there's a bit of -- of that already in what 5 MR. ELKIN: I think Mr. Klein is after

6 publishers do. 6 Mr. Vogel.

7 0. And in footnote 37, in the last few 7 JUDGE STRICKLER: After Mr. Klein?

8 sentences, it reads, "in return the publisher pays 8 MR. WEIGESNBERG: And I believe

9 the songwriter an advance at the beginning of the 9 Dr. Leslie Marx will return for rebuttal tomorrow.
10 contract which is recoupable against the writer's 10 MR. MANCINI: That's correct.

11 royalties. Additional advance payments are usually 11 JUDGE STRICKLER: So the next economic

12 due if the publisher exercises options to extend the 12 expert coming up is Dr. Marx, not Dr. Hubbard?

13 contract." 13 MR. SEMEL: Correct. I believe

14 Can you explain what you're referring to 14 Dr. Hubbard is the last witness.

15 there? 15 MR. MANCINI: Your Honors, Spotify would
16 A. So this is -- these are contracts between 16 like to call Mr. Paul Vogel as our next witness.

17 publishers and songwriters. And they specify these 17 JUDGE BARNETT: Mr. Vogel, I don't think
18 kind of advance payments. A publisher makes a 18 you can raise your right hand.

19 payment to the songwriter at the beginning of the 19 MR. VOGEL: I cannot.

20 contract or if it's extended. And then to the 20 JUDGE BARNETT: In any event.
21 extent royalties would otherwise be due to the 21 Whereupon-~

22 songwriter, it gets subtracted -- they basically get 22 PAUL VOGEL,

23 subtracted, well. The publisher keeps it until you 23 having been first duly sworn, was examined and

24 get to a point where the royalties exceed the 24 testified as follows:
25 advance, and then it would get paid out to the 25 JUDGE BARNETT: Please be seated.

5283 5285

1 songwriter. If they don't make it, then my 1 MR. MANCINI: Your Honors, can I just

2 understanding is the songwriter keeps the money. 2 Dbegin on one point? Your Honors, before we begin, I
3 JUDGE FEDER: And just to clarify the 3 want to remind the Panel that the Copyright Owners

4 record, we're talking about footnote 1377 4 and Services have agreed that Mr. Vogel, due to his
5 THE WITNESS: Yes, correct. 5 surgery, can appear once in this proceeding.

6 JUDGE FEDER: The transcript said 37. 6 Although he submitted both a written direct

7 MR. WETZEL: Thank you. 7 testimony and a written rebuttal testimony, he will
8 BY MR. WETZEL: 8 be testifying live today as to both.

9 0. As an economist, and based on the 9 JUDGE BARNETT: Thank you.

10 testimony you've seen at the trial, what effect, if 10 JUDGE STRICKLER: With the one available
11 any, do you believe a songwriter having written a 11 arm, he wouldn't be able to testify as an economist?
12 hit song would have on whether a publisher chooses 12 MR. MANCINI: Yes, but we also have a

13 to exercise the option you were just discussing or 13 favor to ask. We would like to place one of our

14 on a subsequent advance payment made to the 14 associates next to him to turn the pages in the

15 songwriter in the new contract from the publisher? 15 binders, if that would be permissible.

16 A. Well, having a sit song is a signal, 16 JUDGE BARNETT: Certainly.

17 although not a perfect one, of course, that the 17 MR. MANCINI: Thank you.

18 songwriter will do -- will write hit songs in the 18 THE WITNESS: Thank you.

19 future. And, you know, so you would expect that 19 MR. SEMEL: And if I may just quickly,

20 there's going to be competition for such songwriters 20 Your Honors, hopefully a minute to save more than a
21 and they would get paid bigger advances and more 21 minute. While my colleague Mr. Weigensberg will be
22 money in general, 22 handling the cross, this witness -- you may recall a
23 MR, WETZEL: Thank you. I have no 23 couple weeks ago, we had an evidentiary question
24 further questions. 24 with Mr. McCarthy, and there was a question about
25 JUDGE BARNETT: Thank you, Dr. Leonard. 25 another witness coming. As we understand it, this
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1 is that witness. 1 DIRECT EXAMINATION
2 And we do have some similar foundational 2 BY'MR.' MANCINI:
3 questions of evidence, but we would propose to use 3 Q. ¢ Mri. Vogel, where are you currently
4 the similar proceeding we used before to speed 4 employed?:
5 things along, which is we'll note the objections on 5 A. I work at Spotify.
6 the record, 'we'll have an opportunity to cross on 6 | 10. | And what is your position there?
7 foundation; as to the testimony, just a standing 1 A. ' I'm vice president, head of: financial
8 objection so we're not objecting to every question. 8 planning and analysis and investor relations.
9 And then if at the end there's still open questions, 9 0. And when did you join Spotify?
10 we would submit briefly to you those issues. 10 A. © I joiried sbout ten months ago.
1 JUDGE BARNETT: Thank you. 11 0. | Ant whereiwere you previously employed?
12 MR. MANCINI: If I may just address those 12 A. . T was at Barclays.
13 briefly, because I'm hopeful that after today, they 13 Q. Where were you employed prewvious to
14 will decide the better of filing a motion, but if I 14 Barclays?.
15 may -- if I may just make a few points. 15 A, | Prior to that, I'worked:at OpenSky.
16 I think as Your Honors will recall from 16 Q. ' And what is your educational and
17 the testimony of Mr. McCarthy, the primary objection 17 financial'training?
18 they had was lack of foundation. The testimony that 18 A. I have a BA at the University of
19 you will hear from Mr. Vogel, we think, will satisfy 19 = Pennsylvania, and I have a designation of a charter -
20 that but, more importantly, I think it's important 20 - financial analyst.
21 to note for the record all of the sources relied 21 Q. © And ag the head of global financial
22 upon by Mr. Vogel were produced, in fact, produced 22 planning and analysis for Spotify, what are your
23 within five days of each other. And we can cite the 23 responsibilities?
24 Panel chapter and verse. 24 A. T help plan our forecasting models for
25 In addition, to aid the Copyright Owners, 25 how the business .is going to do.
5287 5289
1 we didn't think that was necessary, we even added 1 0. ¢ N$ within' those responsibilities, do you
2 column headings to make it clear so they can 2 model the effect of variables in Spotify's cost
3 understand from our documents. Furthermore, they 3¢ structure and profitability?
4 never asked for Mr. Vogel's deposition. They never 4 A. I do.
5 served an interrogatory asking these questions about 5 I 0. | Bnd is one of those variables the impact
6 how the information was derived. In fact, they 6 of' changes on' royalty rates?
7 could have served interrogatories. We did. In 7 A. It is.
8 fact, we sent an interrogatory to them to ask very 8 Q. © And have you had occasion to model the
9 similar types of calculations. 9 effectis of royalty rate :changes on:Spotify's cost
10 Furthermore, we think this argument has 10 structureland profitability?
11 been waived. There was no motion in limine filed. 1 A. @ I have.
12 They did not serve a notice of a deposition on 12 Q. ' And, in fact, have you modeled the impact
13 Mr. Vogel, despite having one remaining deposition 13 of:proposed changes in this 'proceeding on Spotify's
14 of their ten. 14 cost structure and profitability?
15 Notwithstanding all of that, we are 15 A. . I have.
16 hopeful after they hear today piece by piece how 16 Q. ' Did you submit a written direct testimony
17 this calculation was done, which was simple math, 17 in'this proceeding?
18 that they will think the better of a motion on this 18 | A, 1T Hid.
19 issue. 19 0. And I believe you have a binder before
20 JUDGE BARNETT: Thark you, Mr. Mancini. 20 you. T would ask you to turn your attention to
21 And if they don't think better, we'll hear all of 21 Spotify Triali Exhibit 1062.
22 that -- we'll read all of that again in your written 22 | i MR. MANCINI: ® Sorry, can we' go back on
23 submittal. 23 the original slide? Thank you. We're still in
24 MR. MANCINI: Thank you, Your Honor. 24 open. 11
25 25 BY MR. MANCINI:
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1 Q0. Is that a copy of the written direct 1 Q0. And are those up on the screen?
2 testimony that you submitted in this proceeding? 2 A. Yes.
3 A, It is. 3 MR. MANCINI: At this point, Your Honor,
4 Q. With assistance, can I ask you to turn to 4 we're going to begin in restricted session.
5 the last page of that document. 5 JUDGE BARNETT: Anyone in the hearing
6 A. Yes. 6 room who is not authorized to view restricted
1 Q0. Is that a copy of your signature on the 7 material or confidential information, please wait
8 written direct testimony? 8 outside.
9 A. It is. 9 (Whereupon, the trial proceeded in
10 0. And are all of the statements made 10 confidential session.)
11 therein true and correct to the best of your 11
12 information and belief? 12
13 A. They are. 13
14 MR. MANCINI: Your Honors, I'd like to 14
15 move Spotify Trial Exhibit 1062 into evidence. 15
16 MR, WEIGENSBERG: I'm just going to note 16
17 our standing objection. 17
18 JUDGE BARNETT: Noted. 1062 is admitted, 18
19 subject to that objection. 19
20 (Pandora Exhibit Number 1062 was marked 20
21 and received into evidence.) 21
22 BY MR. MANCINI: 22
23 Q. Mr. Vogel, did you also have occasion to 23
24 file a written rebuttal statement in this 24
25 proceeding? 25
5291 5360
1 A. T did. 1 OPEN SESSION
2 Q. I'm going to ask you to turn your 2 AFTERNOON SESSION
3 attention, again with assistance, to Spotify Trial 3 (1:32 p.m.}
4 Exhibit 1060. I'm sorry, 1068. Is that a copy of 4 MR. MANCINI: Your Honor, we only have a
5 vyour written rebuttal testimony in this proceeding? 5 few minutes of redirect of Mr. Vogel, and my
6 A, It is. 6 associate, Mr. Schmidt, will perform it.
7 0. And I'll ask you to turn your attention 1 JUDGE BARNEIT: Thank you.
8 to the last page of that document. Does that 8 REDIRECT EXAMINATION
9 contain your signature? 9 BY MR. SCHMIDT:
10 A. It does. 10 Q. Good afternoon, Mr. Vogel.
11 0. And are all the statements in that 11 A.  Thank you.
12 written rebuttal testimony true and correct to the 12 Q. Can I ask you to turn to Exhibit 1041.
13 Dbest of your information and belief? 13 That's, again, the document with the registered
14 A. They are. 14 wusers and streams, and around the seventh page where
15 MR. MANCINI: We'd like to move Spotify 15 the streams start.
16 Trial Exhibit 1068 into evidence. 16 A. Yes.
17 MR. WEIGENSBERG: Same note, Your Honor. 17 Q0. I want to clear up a little bit how
18 JUDGE BARNETT: Same -- same acceptance, 18 these, how this data was combined to get the numbers
19 with the same note. 19 in your report. Did your team, for example, add all
20 (Pandora Exhibit Number 1068 was marked 20 the rows with CRB tier equals paid for a given month
21 and received into evidence.) 21 to get total streams for that month?
22 BY MR. MANCINI: 22 MR. WEIGENSBERG: Objection, leading. I
23 Q. Did you also prepare a set of 23 recognize that we have allowed some leading
24 demonstratives to aid your testimony today? 24 questions on redirect in this proceeding, but I
25 A, I did. 25 really feel like this is handing the witness the
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1 answer. 1 results of your analysis?
2 JUDGE BARNETT: Overruled. 2 A, ' Yes.
3 THE WITNESS: They did. 3 Q. ' And do you generally rely on your team to
4 BY MS. SCHMITT: 4 pull these kinds of numbers from large and disparate
5 Q. And did you do the same for the 5 databases'into usable Excel files?
6 ad-supported tier, adding up the rows with CRB tier 6 A. I do.
7 equals free? 7 0. And is one of those files what is
8 A, Yes. 8 reproduced as this exhibit that we just looked at?
9 Q0. And could there be multiple rows, for 9 A. ' Yes. ‘
10 example, for CRB tier equals paid because there were 10 Q. And is it your understanding —-
11 in the underlying database other fields irrelevant 1 I 1| MRl WEIGENSBERG: I just want to launch
12 for this purpose? 12 one objection because I don't believe that it was
13 A. Yes. 13 his testimony during the cross, and I think it is
14 Q0. And is that a common occurrence in 14 implicit in Mr. Schmidt's question that his team
15 pulling data from databases in your experience at 15 actually pulled together the spreadsheet.
16 Spotify? 16 My objection is that I think it misstates
17 A, Yes. 17 his testimony.
18 0. And did you review the results of 18 ' MR. SCHMIDT: Your Honor, if I may.
19 combining these streams to get total streams? 19 ! JUDGE BARWETT: Yes, please.
20 A.  Yeah, the consolidated results, yes. 20 ' MR. SCHMIDT: I simply asked does his
21 0. Did you calculate as part of your team's 21 team generally do these types of things.
22 analysis the number of average monthly streams per 22 ‘ i MR. WEIGENSBERG: So long as he is not
23 paid user based on these results? 23+ asking with reference to the specific spreadsheet, I
24 A, Yes. 24 am fine with that.
25 Q. And did you similarly calculate the 25 ¢ JUDGE :BARNETT: Thank you.
5362 5364
1 number of average monthly streams per ad-supported 1 . THE WITNESS: = Yes.
2 user based on these results? 2 BY MR. SCHMIDT:
3 A. Yes. 3 Q. And is that your understanding of what
4 Q. And I'd ask you to turn to Exhibit 1068 4+ happened here?
5 of your WRT, paragraph 27. I will give you a moment 5 . A. . Yes.
6 to read this paragraph. 6 Q0. And do you rely on them to tell you how
1 A. Paragraph -- 7 to interpret the data they pull?
8 0. It is on page 10, paragraph 27 and 8 A. Yes.
9 continues on to page 11 of your written rebuttal 9 Q. ' And have you in the past checked their
10 testimony. 10 work?
11 A. Okay. 11 A. To the conclusions, yes.
12 Q. Does this paragraph contain the average 12 I Q. ! And have you generally found them to be
13 number of streams per month per paid user? 13 reliable?: ¢ & & i
14 A. It does. 14 A. Very.
15 0. And likewise for ad-supported users? 15 i MR. SCHMIDT: ' Thank you very much. No
16 A. It does. 16 further questions.
17 Q0. And did you review the numbers in this 17 i MR. WEIGENSBERG:: Your Honor, if I may
18 paragraph? 18 wery briefly, we're not going to do a recross, but
19 A. Yes. 19 we're most likely going to draft up something
20 0. And did you -- in your experience were 20 over -- very brief -- over the weekend submitting
21 they in line with other numbers you have seen at 21 once we're back after the long weekend on this
22 Spotify for average number of streams, zero per 22 - issue, on the various objections we have raised.
23 seconds or greater per user? 23 JUDGE BARNETT: Okay. Thank you. BAs
24 A. Yes. 24 long as you share it with each other and give us
25 Q. Did that give you confidence in the 25 both sides of any questions that are raised.
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1 MR. WEIGENSBERG: Of course. 1 you put together.

2 MR. MANCINI: Yes. And it would be 2 A.  Yes.

3 useful if we can just meet and confer on the 3 Q0. And you should have a binder in front of

4 schedule for that. 4 you.

5 MR. WEIGENSBERG: Of course, Mr. Mancini. 5 A. Yes, I do.

6 JUDGE BARNETT: Thank you, Mr. Vogel. 6 Q0. Those are proposed exhibits, okay?

7 You may be excused. 1 A.  Yes.

8 THE WITNESS: Thank you. 8 Q. Just if you could turn to your --

9 MR, ELKIN: Good afternoon, Your Honor. 9 MR. ELKIN: Your Honor, this is going to
10 Amazon calls Robert Klein. 10 be in open session to begin with. We're going to
11 JUDGE BARNETT: Thank you. Before you 11 try to keep it in open session for as long as I
12 sit down, please raise your right hand. 12 possibly can.

13 Whereupon-- 13 JUDGE BARNEIT: Thank you so much.

14 ROBERT KLEIN, 14 MR. ELKIN: Sure.

15 having been first duly sworn, was examined and 15 BY MR. ELKIN:

16 testified as follows: 16 Q. Can you turn to your first slide and take

17 JUDGE BARNETT: Please be seated. 17 the Panel through your professional qualifications

18 MR. ZRKARIN: Your Honor, before Mr. 18 and educational background?

19 Elkin starts with his direct examination of the 19 A. Sure. I have a Bachelor of Science

20 witness, we have a motion in limine directed to this 20 degree from MIT in mechanical engineering and a

21 witness on a variety -- I hesitate to use the word 21 Master of Science degree from the MIT Sloan School

22 prongs, but I will -- on a variety of prongs that 22 of Management, that was equivalent to an MBA before

23 relate to his testimony, his report, the propriety 23 MIT offered that degree.

24 of it, and whether it is a rebuttal or whether it 24 I spent two years in the U.S. Public

25 really, among other things, should have been part of 25 Health Service as a commissioned officer. I was
5366 5368

1 their direct case. That is before Your Honors. I 1 stationed at NIH in Bethesda, the Division of

2 just wanted to raise that. 2 Computer Research and Technology. I went back to

3 S0 we will be objecting to it on that 3 the Boston area in 1970 and joined up with a couple

4 basis, and I know Your Honors will get to that 4 of my former professors and their students starting

5 motion. 5 a company called Management Decision Systems.

6 JUDGE BARNETT: Thank you. We will 6 And at Management Decision Systems, we

7 consider it a standing objection then, Mr. Zakarin. 7 were doing market research and marketing consulting,

8 MR. ZAKARIN: Yes, Your Honor. 8 helping companies like Gillette and Nabisco,

9 JUDGE BARNETT: And go from there. 9 Coca-Cola, Myles Laboratories and so on, figure out
10 DIRECT EXAMINATION 10 how much to spend for advertising, when to schedule
11 BY MR. ELKIN: 11 promotions, and how to predict whether a product was
12 Q. Afternoon, Panel. Afternoon, Mr. Klein. 12 going to be successful before they brought it onto
13 A. Good afternoon. 13 the market.

14 Q0. Could you please state your full name for 14 That was how I got into the market

15 the record. 15 research field. And I have been doing it now for

16 A. Yes, Robert L. Klein. 16 almost 50 years. Management Decision Systems grew
17 0. Just a couple of housekeeping items, if 17 over a 15-year period to having about 250 employees
18 you can. Try to pull the mic closer to you, if you 18 and offices throughout the U.S. and as well as in

19 can, so everyone can hear you. 19 Europe and Asia. And in 1985 we were acquired by

20 A. Okay. 1Is that better? 20 Information Resources, which was then the fourth

21 Q0. Yes, I think it is, but folks in the back 21 largest market research company in the world.

22 of the room will have to be the true test. 22 I became executive vice president of

23 You have a monitor in front of you. 23 Information Resources, or IRI as we kind of referred
24 A. Yes. 24 to it, and I was responsible for a custom projects
25 Q0. We will be exhibiting some slides that 25 consulting operation. I worked outside the consumer
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1 packaged goods industry and I was working with 1 100 times, both in deposition and in trial testimony
2 companies like General Hotors to understand how -- 2. in Federal Court in the U.S., as well as in Chnada !
3 what customers really wanted from vehicles and then 3 and also before the Trademark Trial and Appeal Board
4 how engineers could design the vehicles to meet the 4 for the Patent and Trademark Office. S
5 customer needs. 5 Q. Approximately how many times have you
6 And the -- I left IRI after about three 6 conducted consumer surveys for use in litigation?
7 vyears and started Applied Marketing Science with 7 A.  There have been approximately 150 surveys
8 another MIT professor. And our focus since the 8 that T hawve designed and conducted for litigation
9 beginning of Applied Marketing Science has been to 9 purposes.: P
10 understand what customer wants, nesds really are and 10 Q. ' And have you testified in the past four
11 engineering products, helping companies engineer 11 years? o+
12 products that are going to be responsive to those 12 ' A, ' Yes, I have.' I have testified in 30
13 customer wants and needs. 13 proceedings over the last four years.
14 Q. And for how many years have you been with 14 Q. ' And with respect to your having been
15 Applied Marketing Science? 15 offered as an expert in the past, has any:tribunal
16 A. It has been 28 years now. 16 ori Court refused:to recognize your expertise?
17 Q0.  And how many employees do you have? 17 ' A, ' No, they haven't.
18 A. We have about 35, 30 to 35 employees in 18 MR. ELKIN: WMembers of the Panel, we
19 our offices in suburban Boston. 19 offer Mr. Klein as an expert in the field of
20 Q. And, Mr. Klein, have you personally 20 - consumer survey market research. !
21 designed and conducted any market research surveys? 21 i i i MR, ZHKARIN: . Subject to the same
22 A. T have conducted, designed, conducted, 22 standing objection, but we have no question about
23 analyzed over 1,000 market research surveys in my 23 his credentials. o
24 career. 24 JUDGE BARNETT: Thank you. Mr. Klein is
25 0. Is that for both litigation and 25 so. qualified..
5370 5372
1 non-litigation clients? 1 MR. ELKIN: Thank you, Your Honor.
2 A. That's right. The majority were for 2 BY MR, ELKIN:
3 non-litigation clients. 3 0. Mr. Klein, have you submitted written
4 0. Okay. And are you active in any 4 rebuttal testimony in this matter in the capacity of:
5 professional associations? 5 an expert? oo
6 A, VYes, I am. 6 A. Yes, I have.
1 Q0. Vhich ones? 1 Q. Please turn to Amazon Trial Exhibit 249
8 A. There is the International Trademark 8 in the binder that you have.
9 Association, where I have been on the -- where I was 9 A. Yes.
10 on the Proof of Confusion Subcommittee for four 10 0. | Is 249 the written rebuttal testimony
11 years and the Opposition and Cancellations Committee 11 that you submitted in this proceeding? ‘
12 for two years. 12 A. Yes, it is.
13 The AARPOR is the American Association of 13 Q. I draw your attention to the last page of
14 Public Opinion Research. CASRO was the Council of 14 this exhibit headed Declaration of Robesrt Klein. : Is:
15 BAmerican Survey Research Organizations. INFORMS is 15 that your signature at the end of the page? '
16 an International Society for Operations, Research, 16 A. Yes, it is.
17 and Management Science. That's a more academic 17 " MR. ELKIN: Your Honor, I would ask to be
18 organization. 18 admitted into evidence Pmazon Trial Exhibit 249. .
19 Q. Okay. If you turn to slide 2, have you 19 | MR. ZAKARIN: Again, subject to the same
20 had occasion to provide expert testimony in the 20 objection. oo
21 field of survey research in the past? 21 ' JUDGE BARNETT: Admitted, subject to the
22 A. Yes, I have. 22 objection, o
23 Q. Could you take the Panel through your 23 {Bmazon Exhibit Number 249 was marked and
24 experience? 24 received into evidence.)
25 A. Sure. I have testified in approximately 25 BY MR. ELKINv
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1 0. Could you please tell the Panel what you 1 contained in his witness statement. And he was

2 were asked to do as an expert in this case? 2 questioned about it at his deposition. And what

3 A. I was asked to design and conduct and 3 they are doing is they are now trying to fill in

4 analyze a market research survey that would be 4 holes with his testimony that doesn't exist in his

5 relied upon by Dr. Hubbard in responding to certain 5 written rebuttal testimony.

6 assertions made by the Copyright Owners in this 6 MR. ELKIN: May I be heard, Your Honor?

7 proceeding. 1 MR. ZAKARIN: None of that is there.

8 Q. Okay. And take a look at paragraph 10 of 8 JUDGE BARNETT: Yes.

9 your written rebuttal testimony. It starts on page 9 MR. ELKIN: Thank you. Number 1, there
10 2, the bottom of page 2 and carries over to page 3. 10 is a reference with regard to assertions in two
11 Tell me when you are there. 11 places in paragraph 10. And as was discussed when
12 A. Okay. I'm here. 12 the Copyright Owners' case, I believe, was nearing
13 0. And go to page 10, the first full 13 the end, I think the Panel went into recess and
14 sentence that begins at the end of line 1. 14 determined whether or not something, because
15 A. In paragraph 10? 15 something is not fully elaborated in a written

16 Q. Yeah. It is actually on page -- yeah, 16 testimony that it was appropriate, as long as there
17 page 3, top of the page. Do you see where it says, 17 was a reference to it for the witness to actually be
18 "It is my understanding that this information will 18 able to provide amplification.

19 be relied upon by other experts in responding to and 19 And 1 do take issue with regard to the
20 rebutting certain rate proposals and related 20 representation that has been made to the Court, to
21 assertions made by other participants in this 21 the Board with regard to exactly what Mr. Klein was
22 proceeding,” and it goes on from there. Do you see 22 asked in his deposition. It had to do with the rate
23 that? 23 proposals and whether he had specifically reviewed
24 A. Yes, I do. 24 witness statements.
25 Q. When you made reference to "relied upon 25 He can take Mr. Klein through that on

5374 5376

1 by other experts," what experts were you referring 1 cross-examination, but I appreciate the Panel's

2 to? 2 indulgence to hear me out on that.

3 A. Dr. Hubbard. 3 JUDGE BARNETT: Where in the written

4 Q0. Okay. And go to the first -- go back to 4 report are the assumptions that Mr. Klein relied

5 page 2. This is the -- I am going to ask you, 5 upon?

6 again, paragraph 10, the first sentence, which 6 MR. ELKIN: It is set forth in, I think,
7 reads, "I was asked by counsel for Amazon to design, 7 paragraph 10, pages 2 and 3.

8 execute, and analyze a market research survey, (the 8 MR. ZRKARIN: If I might, Your Honor.

9 Klein survey), to respond to certain royalty rate 9 MR. ELKIN: And there are other

10 proposals and related assertions made by other 10 appendices as well. BAnd, Your Honor, this is not a
11 participants in the Phono III royalty rate-setting 11 material part. He answered the question. It is not
12 proceeding." 12 a material part of the examination. I don't want to
13 Do you see that? 13 belabor the time of the proceedings to go forward.
14 A. Yes, I do. 14 He answered the question and I am going to move on.
15 Q. What were you -- the reference to 15 JUDGE BARNETT: Okay.

16 "related assertions made by other participants," can 16 MR. ZAKARIN: And I move to strike.

17 you tell the Panel what assertions you were 17 JUDGE BARNETT: Sustained.

18 referring to? 18 MR. ZAKARIN: Thank you, Your Honor.

19 A. Yes. There were several. First, that 19 BY MR. ELKIN:
20 the service providers could raise their prices and, 20 Q0. With regard to the background and

21 second, that consumers would pay more for music 21 information related to any assertions you heard by
22 streaming services, and, third, that the royalty 22 the Copyright Owners, how did you come to have an

23 owners would make more money under those -- under 23 understanding as to that?
24 that proposal. 24 A. From discussions with counsel.

25 MR, ZAKARIN: Objection. None of this is 25 Q0. Okay. And you didn't read any written
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1 direct testimony, right? 1 1is what we call double-blind, that the respondent to
2 A. VNo, I did not. 2 the survey doesn't know how the results are going to.
3 Q0. You didn't read any rate proposals, 3 beiused s6 they can't really kind of game 'the:
4 right? 4 survey. It is similar to the way in a drug trial,
5 A. No, I did not. 5 neither the doctor nor the patient are: supposed to
6 Q. Thank you. And what was the purpose for 6 knbw what!is the ‘placebo and which'is the real
7 speaking to counsel related to the Copyright Owners' 7 product. oo
8 assertions? 8 JUDGE STRICKLER: So in this case -- good
9 A. Well, to understand what the type of 9 afternoon; by the way.
10 information that would be useful for Dr. Hubbard's 10 i THE WITNESS: - Good afternoon.
11 rebuttal testimony. 11 JUDGE STRICKLER: -- it was
12 Q. And did you perform the analysis we 12 double-blind.’ So¢ the respondents didn't know the
13 discussed and come to any conclusions to the Panel? 13+ purpose of the study. A&nd what is:the: other
14 A. Yes, I did. 14 blindness that related to the double aspect?
15 Q. Did you reach any certain opinions to a 15 THE WITNESS: And so when it is an
16 reasonable degree of professional certainty 16 interview administered survey, we want to make sure -
17 regarding the behavior of users of musical streaming 17 the interviewer, person who:is collecting the data
18 services? 18 asking the questions over the phone or in person
19 A. Yes, I did. 19 doesn't know what the right answer is or what answer
20 Q0. And how did you reach your opinions? 20 is'desired or' what we're looking for.
21 A. Well, I conducted, designed and conducted 21 . In, this case, as you will see in a
22 market research among current users of music 22 moment, since' the survey was conducted over the
23 streaming services to understand their past 23 Internet, 'the! computér doesn't know and so the other
24 behavior, their current practices, and how they 24 half of the double-blind is easy because the
25 would respond to alternative changes, increases, 25 computer doesn't care how you are going to use the
5378 5380
1 actually, in the price of the Amazon service. 1 data. : R
2 Q0. And normally I would ask you at this 2 I || JUDGE :STRICKLER: Did you pretest this
3 point to give the Panel a brief overview of those 3 survey and then -- ih order to see 'if there were any’
4 conclusions, but that would take us to a restricted 4" problems or ambiguities in the questions or any
5 session, so I am going to come back to that. 5 other poteéntial defects in the survey?
6 Instead, I am going to ask you to turn to 6 I || THE WITNESS: : Yes, we did. :We always do
7 the next slide, and tell the Panel how one normally 7 that.
8 goes about designing a consumer survey? 8 ! JUDGE STRICKLER: Is that mentioned in
9 A. Well, there are a number of steps 9 the report?
10 involved. The first, and this list comes from the 10 . THE WITNESS: I am not sure whether it is
11 Manual For Complex Litigation, but it is actually a 11 ' mentioned!in the 'report.. It is'certainly standard
12 useful set of guidelines for doing any sort of 12 practice for market research.
13 market research. 13 JUDGE STRICKLER: Thank you.
14 It is, first of all, figure out who you 14 BY MR. ELKIN:
15 need to talk to to define the population 15 Q. ¢ And with respect ‘to the ‘guidelines that
16 appropriately and make sure that you have got a 16 yoh normally follow, did you follow them in this
17 representative sample of that population. 17 partidulat subvey? i P
18 We also want to make sure that we have 18 ¢ A, Yes, we did.
19 collected the data and accurately reported it and 19 0. | Soiwhy don't you turn to your next slide
20 analyzed it appropriately. We want to make sure the 20 and take the Panel through how you designed this
21 questions that we ask are clear and not leading and 21 particular survey.
22 that we conduct the survey, if it is an in-person 22 A. ' So'we wanted to do and use the Internet
23 interview that the qualified people are conducting 23 to collect the data, kind of would be appropriate,
24 the actual survey. 24 given that this is a service that is —- that is
25 We also want to make sure that the survey 25

deliverediover the Internet. And the way these
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1 1Internet surveys work is you contract with one or 1 decision-makers. We also excluded Amazon employees
2 more of these companies that have built panels of 2 because what we were offering was an Amazon product,
3 people who have agreed to participate in market 3 and they were going to have naturally a different
4 research surveys. 4 kind of response than non-Amazon employees.
5 And so there are over 100 companies now 5 And we also include people who work in
6 that have built panels of various sizes and with 6 the market research industry. We know we're
7 certain -- some are general population, some are 7 different. And so it is traditional to exclude
8 much more narrowly defined, like orthopaedic 8 other market researchers from participating in the
9 surgeons. We were working here with Research Now. 9 surveys.
10 1t is a well-established panel data company with 2.2 10 JUDGE BARNETT: So you "excluded" market
11 million members, active members in the U.S. 11 researchers?
12 And so working from the Research Now 12 THE WITNESS: Excluded, yes.
13 panel, we define the universe of people that we 13 JUDGE BARNETT: Thank you.
14 wanted to talk to. And so the respondents or 14 BY MR. ELKIN:
15 appropriate respondents to the survey were men and 15 Q0. Turning to your next slide, could you
16 women aged 18 and over. And the reason for the 18 16 take the Panel through what you finally ended up
17 and over is that as -- when you are working with 17 with in terms of a data set of respondents?
18 younger respondents, you then have to worry about 18 A. Okay. So almost 5,000 respondents or
19 things like parental permission and stuff like that. 19 individuals responded to the invitation they were
20 So minimum 18 and over, living in the 20 sent from Research Now. So Research Now sends an
21 U.S8., were currently listening to music on the 21 e-mail invitation to the -- to their panel members
22 Internet, I am going to refer to them later as 22 in proportion to the type of responses they expect
23 streamers, and those who played a major role in the 23 to get. And we wanted a balanced sample. And so
24 decision of what current music streaming service 24 women respond quicker, more frequently than men.
25 they are going to use. So we want to talk to 25 BAnd so you send out more to men. You send out more
5382 5384
1 decisionmakers who are listening to music over the 1 to younger men ir order that the group that comes to
2 Internet. 2 your survey is appropriately balanced.
3 JUDGE STRICKLER: Sir, when you were 3 So we had -- they get an e-mail with a
4 trying to determine whether the potential survey 4 clickable link on it. They click on the link and
5 respondents were music streamers, did you 5 that takes them to the actual survey, which is on
6 distinguish between interactive and non-interactive? 6 our computers. A total of 2141 respondents
1 THE WITNESS: We did at a later point in 7 qualified for and completed the survey, so they
8 the survey, as you will see the first screening 8 passed the various screening tests.
9 question, once we established the screeners and we 9 We did some standard data cleaning
10 go through what services they used and whether it 10 operation for people who type kind of nonsense to
11 was ad-supported or not and so on. So as you will 11 some of the open-ended questions and that excluded
12 see later, I will be defining that. 12 40 respondents. So we wound up with a final data
13 JUDGE STRICKLER: Thank you. 13 set of just over 2100 respondents.
14 BY MR, ELKIN: 14 Q0. Turning to your next slide, after you
15 Q. Did you ask the participants screening 15 were able to arrive at the data set, did you ask
16 questions in order to qualify them for the survey? 16 respondents any preliminary questions?
17 A. Yes, we did. 17 A. Yes. What we do next is we wanted to
18 Q0. And what did you do in that regard? 18 classify people into various tracks and buckets.
19 A. 5o -- 19 The first thing we wanted to know is do they
20 Q. I think you started that a little bit. 20 currently own an Alexa-enabled device? So that's
21 A. I'm sorry? 21 one of the options you can see on 05-6.
22 Q0. I think you had started your answer, I 22 And the QS stands for the question
23 think, with regard to the screening. 23 screening question number 6.
24 A. Yes. And so we excluded respondents who 24 So they can check all that apply. If
25 weren't the 18 and over and men and women 25 they check the Amazon Alexa-enabled device, we know
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1 that that's going to put them into one set of 1 ' they using a paid version? Are they using the
2 categories. They will get one slightly different 2 ad-supported free version or aré they currently in a|
3 wording for some of the later questions because they 3 free trial before their paid subscription starts or
4 own an Alexa-enabled device. 4 are they not sure or don't know, fooro
5 We next ask them which of the following 5 * And so this now tells us are they using,
6 services they subscribe to? And as you can see, 6 again, the paid service or an unpaid service.
7 Amazon Prime is one of the services because that, 1 Q. ¢ But those who didn't know, were' they
8 again, classified them and would take them down a 8 " permitted ‘to ¢ontinue?
9 particular track, track of the survey. 9 " A, ' No, they weren't. o
10 Q. Okay. And turning to the next slide, did 10 Q. . Okay. ' So 'let's now turn if we could té
11 you ask any other preliminary questions? 11 . the main survey instrument itself, the next slide.
12 A. So here is the question that identifies 12 ' Onc¢e you had ¢ualified the respondents for' the
13 music streamers. You can see it is fourth from the 13 ! sutvey and had completed these preliminary questions
14 bottom that they streamed or listened to music over 14 that you just took the Panel through, how many --
15 the Internet. So if they checked that as something 15 * how did the survey proceed from there? !
16 that they have done, then they are going to continue 16 A. i 8oifrom here we want to know, okay, we!
17 on with the survey. 17 know what you currently do, what were you doirdg | |
18 If they haven't streamed or listened to 18 = immediately béfore this? And so here is the !
19 music over the Internet, then they get a thank you 19 " question that is asked for current subscribers of
20 for your help, you don't really qualify for the 20 ' Amdzon! Mudic Unlimited. ! P
21 survey, and things move on from there. 21 ' Again, which of the following best
22 Q0. Okay. Turning to the next slide, what 22 describes your music streaming habits before you
23 other preliminary questions did you ask before you 23 ' subscribed to'Amazon Music Unlimited? And they
24 got to the main survey? 24 could use Amazon Prime. They could have uked!
25 A. S0 now we have identified music 25~ anothetr one or more ad-supported free music
5386 5388
1 streamers. And the next question is what services 1 = streaming iservices. 'They could have used a paid
2 have they ever used? BAnd they can check all that 2 service, paidisubscription to a different service
3 apply, and also include any that we didn't list 3 or .they may not have been streaming at ‘all.
4  there. 4 Q.  So that was with regard to Amazdn users.
5 And then for those that they check off 5 What about with respect to non-Amazon users? | | |
6 that they have ever used, they are asked: Which of 6 Turning to the next slide, did you ask'a similar !
7 the following do you currently use? And so this 7 questibn for non-Amazon Music Unlimited subscribers? |
8 gives us now our classification of people as to 8 I A. I Yes, we did. :And this slide shows ithe
9 whether they are current users of a service and 9 - questions that we asked of current Apple Music '+
10 whether they have ever used it in the past. 10 - users,. what they did and we want to know what did
11 And you will see how that folds into the 11 you do before you came to Apple. So what was the
12 analysis in a few minutes. 12 path that brought you to Apple? Lo
13 Q. And turning to the next slide, any other 13 ‘ { JUDGE STRICKLER: I have a question for
14 final screening? 14 you. On these two questions, which are the same as
15 A. BAnd so the last plece is to determine for 15 . I understand it, except for the name of the service,
16 each of these services what flavor of it are they 16 why didn't yoi ask the question -- and you may have
17 using. For Amazon, are they using Amazon Music 17 a good reason, I am not suggesting you should
18 Unlimited, which is the full catalogue? Are they 18 have -- but why didn't you ask the question which of
19 using Amazon Prime Music, which is the more limited 19 the following.best describes your music listening.
20 catalogue? Or, you know, are they not sure which 20 - habitsi beforeiyou subscribe to Apple or Amazon?
21 one they are using? 21 THE WITNESS: Well, that's a good
22 And then, second, for each of the 22 question. I think that music listening habits would
23 services that they are currently using, we ask are 23 “have required'a much more extensive list of optioms.
24 they using the paid version? This would be if they 24 You know, including, you know, I listen to:the radio:
25 checked off user as a service that they used. Are 25 ‘

or iSiriusXM or, you know, any number of
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1 alternatives. 1 members shows $3.99 for a single Alexa-enabled

2 And what we really wanted to see in this 2 device, $7.99 for streaming to multiple devices,

3 was what music streaming services they used. And 3 $9.99 for streaming to other devices. And that's

4 this will fold in, as you will see later, into the 4 the current structure of the market for Prime

5 issue of how the free or ad-supported services tend 5 members.

6 to lead to paid subscriptions. 6 Similarly, in track 2, cell Number 4 has
7 JUDGE STRICKLER: So the limitation was 7 the $3.99, $9.99, $9.99 price, which is what

8 because of the attempt to try to measure that 8 non-Prime members see. And so the only difference

9 funneling effect from free to subscription? 9 really between the cells 1, 2, and 3 and cells 4, 5,
10 THE WITNESS: That was -- that was one. 10 and 6 are the lack of the 2-dollar discount for
11 I think -- I don't think we -- I think we were 11 non-Prime members.
12 concerned about generating a complete list that 12 JUDGE STRICKLER: When it says multiple
13 described music listening habits and sort of 13 devices in both of the blocks there, does it also
14 detracting from the issue of the -- of how the 14 refer to Alexa devices?
15 streaming habits worked into here. 15 THE WITNESS: It would be actually any
16 JUDGE STRICKLER: Thank you. 16 device.
17 BY MR. ELKIN: 17 JUDGE STRICKLER: Any device?
18 Q. Turning to the next slide, what was the 18 THE WITNESS: Any Amazon device.
19 next step? 19 JUDGE STRICKLER: Amazon device.
20 A. 8o this was the question that was asked 20 THE WITNESS: Well, or a Smartphone or,
21 next of Amazon Music Unlimited customers is to find 21 you know, computer, tablet. The ability to stream
22 out, okay, so which version of Amazon Music 22 to a single enabled-Alexa device is a restriction
23 Unlimited are they using? Are they using the $3.99 23 that I understand Amazon has placed in order to have
24 a month to stream to a single device, $7.99 a month 24 the lower price, so you are streaming to just the
25 to stream to multiple devices? 25 single device and not to your Smartphone or so on.

5390 5392

1 Maybe they are currently in a, again, in 1 JUDGE STRICKLER: Thank you.

2 the free trial period before their paid subscription 2 BY MR. ELKIN:

3 or they don't know or are unsure. 3 Q. Turning to the next slide, now that you

4 And for Amazon Music Unlimited customers, 4 have had respondents in the two tracks that you just
5 this was the last question they were asked. And so 5 took the Panel through, if you could walk the Panel
6 we switched over then to focus the rest of the 6 through what happened next?

7 survey on non-current users of Amazon Music 1 A. Okay. So now we want to tell people

8 Unlimited. 8 about Amazon Music Unlimited and what its pricing

9 0. So for the subscribers to Amazon Music 9 is. And so this is just an example of what Prime

10 Unlimited at this point they had completed the 10 members saw who are in cell number 3.

11 survey, correct? 11 And so the first paragraph talks about

12 A. That's correct. 12 Amazon offering two different music streaming

13 Q. Okay. Turn to the next slide. How many 13 services, Mmazon Prime Music with a more limited

14 of the -- how did the survey proceed relative to the 14 catalogue, Amazon Music Unlimited with a full

15 remaining respondents? 15 catalogue.

16 A. Okay. So now we have identified 16 The second paragraph lays out the pricing
17 previously Prime members and non-Prime, Amazon Prime 17 for each of these services. And so it talks about
18 members. And so we divided them into two tracks. 18 $5.99 a month for a single Alexa-enabled device,

19 2And within each one of the tracks we randomly 19 because, remember, this is cell 3, $9.99 a month for
20 assigned individuals to one of three cells. 20 multiple devices, and that this is -- it points out
21 And the cells differed in terms of the 21 this is a 2 dollar a month discount over the regular
22 prices that they were shown for streaming to a 22 monthly price of $11.99. And to complete the
23 single Alexa-enabled device, streaming to multiple 23 picture, we asked them to assume that other paid
24 devices, or stream using other services. 24 music streaming services would also be priced at
25 And so as you can see, cell 1 for Prime 25 §11.99 a month, the same as the Amazon pricing.
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1 0. Turning to the next slide, what happened 1 of ways here, including both license and unlicensed
2 next for those track 1 Prime member respondents? 2 services or sources.
3 A. So for these -- having explained the 3 i i i MR. ELKIN: Judge Barnett, at this point
4 wvarious Amazon services, they are given the option, 4 T would ask the Board if we could move into a
5 they are asked to select what they would do. And so 5 reistricted sessicn.
6 we have got four options for their paid streaming 6 JUDGE BARNETT: We certainly can. Anyone
7 services. BAnd, again, remember, this is cell 3. 7' inlthd hedring room who is not privy to restricted
8 So they could pay $9.99 per month to 8 or confidential information, please wait outside.
9 stream Amazon Music Unlimited. If they didn't own 9 i {Whereupon, the trial proceeded in
10 an Amazon -- an Alexa-enabled device, then the 10 - confidential session.)
11 wording here is what they would see, they would 11 Lo
12 purchase an Alexa-enabled device and pay $5.99 a 12
13 month. 13
14 If they actually already owned an 14
15 Alexa-enabled device, the wording would be slightly 15
16 different to reflect that or they could continue 16
17 paying for the current monthly subscription, which 17
18 would be priced at $11.99 a month, assuming, again, 18
19 that they were currently paying or they could not 19
20 pay for a monthly streaming subscription. Those 20
21 were the choices that they were given. 21
22 They were also given other options for, 22
23 again, listening to music. And they could listen to 23
24 an ad-supported free service, music on the radio, 24
25 download music on the Internet and so on, purchase 25
5394 5409
1 CDs, single tracks, all the different ways they 1 OPEN SESSION
2 could continue to listen to music, in addition to or 2 oo iCROSS~EXAMINATION
3 instead of buying a paid service. 3 BY'MR. ZAKARIN:
4 0. So we understand what, now what the track 4 I 10, ! I think most iof the exhibits that we have
5 1 Prime member respondents were shown. What were 5 in'our binder are duplicate of what Mr. Elkin just
6 the track 2 non-Prime member respondents shown? 6 admitted, so I think most of that we will be able to
7 A. So the track 2 non-Prime members would 7 remove, other' than this which is his deposition
8 see exactly the same set of options, except that 8 transoript, I suspect. But'the rest just on the off:
9 they wouldn't see the 2-dollar discount that was 9 chance that Mr. Elkin suddenly went crazy and didn't
10 offered to the Prime members. 10 put in his exhibits, we were prepared to do it.
11 So they would see prices, if they were in 11 Mr. Klein, good afternoon.
12 cell 6, for example, which would be equivalent here, 12 A. ' Good afternoon.
13 they would see prices of $5.99, $11.99, and $11.99 13 Q. ' Gobd to see you again.
14 for all of the services. 14 A.  Yes.
15 Q. Turning to the next slide, did you ask 15 Q. ! You didn't say it was "good to see" me.
16 any additional questions of those respondents who 16 b ! (Laughter)
17 indicated they would choose to download music over 17 I I 1 JUDGE 'STRICKLER: He was sworn to tell
18 the Internet? 18 the truth.
19 A. Yes, we did. And for those respondents 19 MR. ZBKARIN: Not even a little white
20 who said they would not subscribe to a paid music 20 lie?
21 service and would download music over the Internet, 21 BYIMR. ZRAKARIN:
22 we asked, you know, okay, so which of any of the 22 Q0. Mr. Klein, you were first contacted by
23 following ways would you choose to download music 23 " Rnalysis Group in early December about doing a
24 over the Internet? 24 survey for Amazor; is that right?
25 As you can see, we have listed a number 25 © A, ! That's correct.
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1 0. And then you were contacted by Amazon's 1 the other Services in like amount, leaving only
2 counsel, Winston & Strawn? 2 BAmazon with its Prime discounts, correct?
3 A.  Yes. 3 A. Yeah, I'm not sure I would phrase it
4 Q. Okay. And they told you that they wanted 4 exactly that way, but that if Amazon were forced to
5 to get some empirical data about streaming music 5 raise its prices due to the proposal of the
6 users' habits and price sensitivity that could 6 Copyright Owners, that that same pressure would
7 possibly be relied upon by another expert for 7 exist on other Services and they would be forced to
8 BAmazon, correct? 8 raise their prices similarly.
9 A. Correct. 9 Q. We will get to the Copyright Owners'
10 0. And did they tell you that it was 10 proposal and its theoretical impact on Amazon's
11 Dr. Hubbard at that time? 11 prices in a minute. You performed a pilot -- Judge
12 A. I believe they did. I am not certain. 12 Strickler asked you about this. You performed a
13 0. And you were also told that they, being 13 pilot survey or pretest, correct?
14 counsel for Amazon, wanted you to lock at the extent 14 A. We both pretested and had a pilot, yes.
15 to which streaming music users paid for streaming 15 Q. Right. And there were earlier drafts of
16 and the extent to which they would be willing to pay 16 the survey that you tested on human beings, correct?
17 in the future, and the role of ad-supported services 17 A, Yes.
18 as an on-ramp for paid services. Is that correct? 18 Q0. And you knew that there was a litigation
19 A. I believe so, yes. 19 going on here, didn't you?
20 0. But you were not provided with any formal 20 A. Yes, I did.
21 materials at all by them, were you? 21 Q. In fact, you have testified in prior
22 A. In terms of written testimony or some -~ 22 litigations as you have just told the Panel before,
23 Q0. In terms of written materials of any 23 haven't you?
24 sort. 24 A. Yes, I have.
25 A. Only as I mentioned in my deposition, a 25 Q. But knowing that there was a litigation
5411 5413
1 memo from Analysis Group that laid out certain ideas 1 going on, you discarded both the questions that you
2 that they had but which I did not accept. 2 had prepared in your pretest and the results of the
3 Q0. Okay. And that memo, in any event, has 3 pretest, didn't you?
4 that been produced to us? 4 A.  Well, we don't typically retain or rely
5 A. I don't know. 5 on the results of the -- of a pretest in the survey.
6 Q0. But you did have a number of discussions 6 Q. You may not rely on it, but in a
7 with Amazon's attorneys preceding the preparation of 7 litigation, don't you understand that you are
8 vyour survey questions, right? 8 supposed to retain it for purposes of making it
9 A.  Yes. 9 available in discovery?
10 Q0. And they provided you, Amazon's counsel, 10 A. That's not necessarily -- that's not my
11 with monthly prices for different Amazon services 11 understanding.
12 and how those prices differed, depending on whether 12 0. You shared the pretest or pilot survey
13 a person was a Prime subscriber or not; isn't that 13 results with Amazon's counsel, didn't you?
14 right? 14 A. Yes.
15 A. Yes. 15 Q0. And orally, not in writing, they
16 0. And you were not provided with any other 16 suggested changes to the survey based on the pretest
17 pricing information, were you? 17 results, didn't they?
18 A. Pricing information related to -- 18 A. T think we had discussions and those
19 Q. Any streaming service in the marketplace. 19 discussions resulted in changes. Whether their
20 A. I was, I was told that other streaming 20 specific suggestions, you know, made it into the
21 services in the marketplace had a similar price to 21 final survey or not is not something that I'm -- I
22 the not discounted Amazon Music Unlimited price. 22 have much recollection about.
23 0. And, in fact, you were told as part of 23 0. Well, you do remember some things about
24 your survey to assume that price increases by any of 24 the pretest and preliminary survey, don't you?
25 the Services would be followed by price increases by 25 A. VYes.
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1 0.  And one of the things that you remember 1 rate-setting proceeding.”
2 is that in contrast to the survey that you did and 2 . Let's stop there. That's what you were
3 that forms the basis of your report, which has jumps 3 asked to do, correct?
4 1in price of 1 dollar and 2 dollar only, your 4 A. © Correct.
5 original survey questions had jumps in price of 50 5 Q. ° Now, looking at your Appendix B, if you
6 cents; isn't that right? 6 will, which is part, I think, Appendix B is an
7 A. Well, there were, I think, six levels of T exhibit -- and I apologize, I don't have that in
8 prices within each of those two tracks going from, 8 front bf me right now. Your Appendix B, let me just
9 if you want to take the current pricing, you know, 9 get that.' It:will be easier in life to refer to
10 $9.99, $10.49, $10.99 and so on. 10 Appendix B as an exhibit. I think we will all be
11 So we kept the same range of prices in 11 befter off.
12 the survey, but we reduced the number of different 12 It'may just simply be —- and I
13 cells in order to have a larger sample size in each 13 apélogize -~ it may just simply be part of your
14 cell and so we could have more confidence in the 14+ witness statement. Give me'a second.
15 results. 15 Rppendix B is not offered. I think it is
16 Q0. I don't think you answered my questiorn. 16 -- I think it may be in our book. Appendix B is the
17 Let me come back to it. 17 1list of the exhibits to which you referred. Do you
18 Your original survey had 50 cents, 1 18 - have Apperdix' B anywhere in'front of you, in your
19 dollar, $1.50 and 2 dollar increments, did it not? 19 ' witness statement?
20 A. Yes, it did. ' 20 A, No, I don't, But ths witness statement
21 Q0. And what you did was you got rid of the 21 - identifies Appendix B has documents reviewed.
22 50 cents and you got rid of the $1.50 so that you 22 Q. - Yes. !
23 only had increments of a dollar in your survey, 23 A. . Which is the —- . S
24 correct? 24 0. BAnd the documents reviewed, I think, are
25 A. That's correct. 25 all of exhibits, I think they are 251 through 262.
5415 5417
1 Q. But you don't recall as you sit here now 1 i A. ¢ I believe that's correct, yes.
2 what the results of your prestest was with respect to 2 I . | Colild you! take a 'look at that? Maybe
3 those 50 cent increments, do you? 3 that's the easier way of doing it.
4 A. Well, we didn't have, you know, 4 ‘ i 8o Exhibits 251 through 262, none of
5 sufficient sample size to draw any conclusions about 5 those exhibits are a rate proposal made in this
6 those 50 cent jumps. 6 proceeding, are they?
7 Q0. Now, in terms of your survey, you didn't 7 A. ' That's correct.
8 have any discussions with any of Amazon's fact 8 Q. ' And, in fact, for purposes of your
9 witnesses; isn't that right? 9 survey, you never saw a single rate proposal, did
10 A. T believe that's correct. 10 you? o
11 Q0. Okay. And you didn't talk to any of 11 A. ' That's correct. S
12 Bmazon's expert witnesses, did you? 12 0. ' Bnd you didn't examine the existing rate -
13 A. No, we didn't. 13 structure under the Section 115 of the Copyright Act
14 Q. Now, Mr. Elkin asked you about paragraph 14 ¢ either, did you?!
15 10 of your witness statement, and I would like to 15 . A. | No, I didn't. I'm not sure.I would know .
16 turn to that for a second, which I think appears on 16 how to interpret anything in there.
17 page 2. 17 Q. And you didn't read -- strike that:
18 A.  Yes. 18 You didn't read or even receive a single
19 Q. And you say here, and I am reading, I 19 witness statement to which your survey was supposed
20 want to make sure I read it correctly, that "I was 20 to:rebut?:
21 asked by counsel for Amazon to design, execute, and 21 A. | That's correct. S
22 analyze a market research survey, (the Klein 22 I Q. ! And T want to turn to what I think'is
23 survey), to respond to certain royalty rate 23 page 17 of your slides. Do you have that in front
24 proposals and related assertions made by other 24 of 'you? You should have the slides there. If not,
25 participants in the Phonorecords III royalty 25 I think I'have an extra copy. It was in the pocket
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1 of Bmazon's -- there you are, we just went through 1 counsel that the 1- and 2-dollar price increases
2 that with Mr. Elkin. It is the summary of 2 that were used in my survey were an appropriate --
3 conclusions page. 3 were appropriate, given the Copyright Owners' rate
4 A. Okay. 4 proposals.
5 Q0. Do you see that? 5 0. They told you that the 1-dollar or
6 A. Yes, 6 2-dollar increase was what would be occasioned by
1 Q. Now, were you ever told, by the way, what 7 the Copyright Owners' proposal, is that what they
8 assertions your survey was intended to rebut? 8 told you?
9 A. Yes. I mean, the assertions had to do 9 A. That the 1- or 2-dollar increase was
10 with the effect on price of the ~- of the service 10 appropriate boundaries on -- to reflect the
11 and how consumers would respond to it. 11 Copyright Owners' proposal.
12 Q. Vere you told that you were responding to 12 Q. Did they give you any data at all that
13 the Copyright Owners' rate proposal or assertions 13 linked that l-dollar or 2-dollar increase to
14 made by the Copyright Owners? 14 anything in the Copyright Owners' proposal?
15 A.  I'm not sure I understand the difference. 15 A. Data, no.
16 Q. I will withdraw the question. Look at 16 Q. Okay. So they gave you no information at
17 your summary of conclusions. Do you see them on 17 all that would show you what the supposed price
18 page 17? 18 impact would be if the Copyright Owners' proposal
19 A, Yes. 19 were adopted?
20 Q. Okay. Do you know if in the Copyright 20 MR. ELKIN: Objection, misstates the
21 Owners' direct case they took issue with any of the 21 witness' testimony just now.
22 1issues that are addressed in this page necessitating 22 JUDGE BARNETT: Sustained.
23 a rebuttal statement? 23 BY MR. ZAKARIN:
24 A. I don't know the specifics of the 24 Q. Mr. Klein, if you were doing a price
25 assertions that are -- were made, other than that we 25 sensitivity survey for a company looking to figure
5419 5421
1 have, you know, as you can see in the last point, 1 out what strata of prices it could reasonably charge
2 that increase in prices move customers toward the 2 and how it might impact on its own sales, you would
3 free ad-supported services. 3 do a variety of price changes, wouldn't you?
4 And it is my understanding that the 4 A. It depends on what the service is and,
5 Copyright Owners were asserting that consumers would 5 you know, what the competitive structure of the
6 be willing to pay more for music streaming services, 6 market and so on.
7 and so this really addresses that specific point. 1 0.  You would expect, wouldn't you, different
8 Q. TWhere did you get that understanding that 8 reactions of respondents to perhaps a 25 cent
9 the Copyright Owners were asserting that consumers 9 " increase than a 1 dollar or 2 increase, depending
10 would be willing to pay more? 10 upon the overall price of the product?
11 A. The discussions with counsel indicated 11 A. Sure. I mean you expect that people will
12 that price sensitivity was an important issue in the 12 respond differently to different levels of prices.
13 case, and that Dr. Hubbard wanted to get some 13 Q0. Now, to get our terminology down, do you
14 empirical data to support his opinion regarding what 14 agree that a confidence interval is in essence an
15 consumers of streaming music services would do in 15 assurance that if you replicated the survey, you
16 the event of price increases. 16 would obtain essentially the same result within a
17 Q. It is true, isn't it, Mr. Klein, that 17 defined margin of error?
18 none of your survey questions test the reaction of 18 A. Could you repeat that?
19 any of the respondents to any price increases that 19 0. I can try. To get our terminology
20 would supposedly result from the Copyright Owners' 20 correct, I want to make sure we're saying the same
21 rate proposal, even assuming that any price increase 21 thing to each other, do you agree that a confidence
22 were passed through in whole or in part to the 22 1interval is essentially an assurance that if you
23 consumer? 23 replicated the survey, maybe 100 times, you would
24 A. Well, that's not my understanding. I 24 obtain essentially the same result within a defined
25 mean, my understanding was from discussions with 25 margin of difference?
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1 A. Well, the confidence interval Is that 1 recently seen, surveys that-are conducted in the
2 margin of difference. And it is generally expressed 2 U.8. are non-probability samples, even those that
3 as a probability that the result will be within that 3 are, you know, sort of the gold standard, trying to
4 confidence interval. 4 -- used in presidential election situvations, are
5 Q. But for this survey, you don't have a 5° really non-probability samples.
6 confidence interval, do you? 6 And so the confidence interval as was
1 A. Well, the survey doesn't have a 7' expressed here is a little different than the kind
8 confidence interval. The survey -- a number in the 8 - of confidence interval that is appropriate for a
9 survey has a confidence interval around it, and so 9 probability sample. .And for a probability sample,
10 for any number, since every number in the survey 10+ you can say here !is the 1likelihood :that the true
11 basically has a different base size to it and it is 11 result in'the! population is within plus or minus 2
12 the base size that determines what the -- as well as 12 ' percentage points.
13 the magnitude of the number, determines what your 13 And as was described to me by counsel
14 confidence interval is, every number in the survey 14 hete, it was,' if 'you' conducted the 'survey over and
15 really has a different confidence interval around 15 over again, you would get the same answer within
16 it. 16 plus or minus some margin of error.
17 If we wanted to just look at the total 17 I 1| JUDGE :STRICKLER: : Thank :you.
18 sample size of 2100 respondents, you could say that 18 ¢ BYIMR.I ZAKARIN:
19 you could have a confidence interval of plus or 19 © Q. ' Turn, if you would very quickly, to page
20 minus 2 percentage points. Buf that would be only 20 3 of yourlsliles! Ahd you were' recounting here the
21 the numbers that would be based on that particular 21 relevant factors :in the Manual of Complex
22 base size. 22 Litigation, correct?
23 If the base size were half as large, the 23 A.  Correct.
24 confidence interval would be, you know, about 3 24 0. . Bnd the first one is population was
25 percentage points, slightly wider. 25 . properly chosen and defined, correct?
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1 Q. But you didn't do any testing to come up 1 A, Correct.
2 with a confidence interval for any piece of this 2 ! Q. ' You didn't choose the pcpulation here,
3 survey or the whole survey, did you? 3 didyow? : oo
4 A. Well, it is not really a test. It is a 4 i A. i Noy I:think T did.
5 =-- it is a very straightforward calculation that can 5 { Q. i Wasn't the population chosen by the
6 easily be done and depends on, again, what the 6 ' Analysis Group?
7 particular number is and what the magnitude of the 7 © A, " No.
8 number is, as well as the base size. 8 Q. ¢ Ory I'm sorry, research:-- if I am not
9 Q. It could be easily done but you didn't do 9 mistaken, 'it is Research Now? Wasn't it their
10 1it? 10 population?
11 A. Well, it is really not appropriate to 11 A. ' Well, 'that was the population from which
12 express it as a confidence interval when -- for 12+ the sample was drawn; but the population that is
13 surveys of this type. And I typically do not do it 13 referred to in this first point is the items that I
14 when I present results of surveys. 14 mention in my presentation of, you know, men and
15 JUDGE STRICKLER: When you say "surveys 15 women, 18 and over who stream music and make -- and
16 of this type," you mean Internet surveys? 16 - participate in the decision as to which survey they
17 THE WITNESS: No, not just Internet 17 are going -- which service they are going to use.
18 surveys, but any survey that is a non-probability 18 Q. Now, in paragraph 19 of your witness
19 sample. 19 statement, your written rebuttal statement, that is,
20 JUDGE STRICKLER: And an Internet survey 20 which appears probably on page 5, do you see it?
21 is an example of one of those? 21 i A, i Yes, o
22 THE WITNESS: An Internet survey is an 22 0. - You say that the proper universe for
23 example. So are telephone surveys now that half the 23 willingness to pay for an unlimited catalogue music
24 households in the U.S. don't have a land line. So 24 streaming service is individuals who are currently
25 98 percent of all surveys, the statistics I have 25 streaming 'music over the Internet, right?
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1 A. Correct. 1 Q. Is it your view that price sensitivity is
2 Q. And because of that, all of the people in 2 unaffected by somebody's income level?

3 your survey are already streaming; isn't that right? 3 A, I think that's an interesting hypothesis.
4 A. VYes. 4 T don't have any data to support it.

5 Q. Okay. And isn't it a fact, therefore, 5 Q. One way or the other?

6 that all of the respondents in the survey are 6 A. One way or the other.

7 already using an ad-supported free service, a full 7 Q. But you are also aware that the

8 priced subscription service at a standardized price 8 respondents in this particular survey, what I want

9 of $9.99 a month, or a bundled service like Amazon 9 to look at is the invitation, which I think is

10 Prime, which has zero cost to the consumer, other 10 Exhibit C-1, which I think is -- it is Appendix C,
11 than the subscription fee? 11 which I think is Exhibit 263. It will be in your
12 A. Yeah, I believe that's the defined 12 large book. 263. Do you have that?
13 universe. 13 A. 263, yes.
14 Q. In terms of the price sensitivity portion 14 Q0. That's the eRewards that the company, the
15 of the survey, it asks respondents who are already 15 company that provides you with the survey
16 paying for streaming -- we will put to the side the 16 respondents, provides you with members, right?
17 ad-supported people for a second -- but it is asking 17 A. Yes. ERewards was a name that Research
18 respondents who are already paying for streaming 18 Now used prior to changing its name to Research Now,
19 whether they would be willing to pay 1 dollar or 2 19 but so the Panel members think of it as eRewards.
20 dollars more for streaming, other than if they opt 20 0. So you don't know what the income levels
21 for the single device Alexa, correct? 21 are of the people but we do know that the universe
22 A. TWell that wasn't the -- a complete 22 of their respondents seem to be interested in doing
23 statement of what they were asked. They were 23 surveys, if they are selected, for $2.50 in rewards,
24 actually doing four options; Amazon Music Unlimited 24 or 25 cents in rewards, if they are not selected; is
25 at whatever price, Amazon Music Unlimited through a 25 that right?

5427 5429

1 single Alexa-enabled device, continuing with the 1 MR. ELKIN: Objection, calls for

2 current music streaming service or not using a music 2 speculation.

3 streaming service at all. So there were really four 3 JUDGE BARNETT: Overruled.

4 options. And the focus was really on the Amazon 4 THE WITNESS: And so $2.50 is the normal,
5 service. 5 vyou know, reward for what is going to be a five- or
6 Q. But in certain cells you were asking 6 ten-minute survey. The -- I think the motivation

7 people who were already paying $9.99 to either be 7 that people have for participating in market

8 asked whether they were willing to pay $10.99 or 8 research surveys i1s to have their opinion reflected
9 $11.99 or to assume that they are already paying 9 in the products and services that they are able to
10 $11.99, isn't that right, in certain of the cells? 10 buy.

11 A. In certain of the cells, that's 11 The Market Research Association has had a
12 essentially correct. BAnd that was done in order to 12 long-standing campaign called Your Opinion Counts to
13 provide sort of a complete picture so they could 13 encourage people to participate in market research
14 make an appropriate decision. 14 surveys.

15 Q. Now, isn't it true that asking people who 15 And, you know, we have done surveys for
16 are currently paying $9.99 whether they would be 16 among orthopaedic surgeons and among -- for women's
17 willing to pay $10.99 or $11.99 to do the very same 17 shoes that cost 5- and 600 dollars. And these are
18 thing is likely to produce a negative response? 18 appropriate types of rewards for, again, a few

19 A. And I said that in my deposition, and I 19 ninutes of effort to have their opinion heard.

20 want to make sure that the context of that is clear. 20 BY MR. ZAKARIN:

21 0. We will get to that. I promise you. 1In 21 Q. You don't think that somebody who is

22 evaluating price sensitivity, you don't have any 22 willing to sit around and do a ten-minute survey and
23 questions in your survey about the income levels of 23 be part of a population that does surveys for a
24 your respondents, do you? 24 swift $2.50, doesn't indicate anything about price
25 A. No, we didn't ask income levels. 25 sensitivity?
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1 A. No, I don't think it does. And I think 1 errand?
2 that the way in which companies have used this type 2 A. © And that's what I said in my -- in my
3 of -- these types of surveys -- I mean, just you can 3 deposition.
4 look at the Apple/Samsung case, which I think most 4 0. ¢ And wds it true when you said it?
5 people are now familiar with, was an Internet survey 5 . A.  Itiwas true within the context of a
6 1in which people got very modest compensation and 6 direct question to respondents about what they would
7 resulted in, you know, a multi-hundred million 7' do} yolu kiow,!and to'ask someone directly, you know,
8 dollar judgment based on the result of an Internet 8 would you be willing to pay more for the same
9 survey. 9 product is not an appropriate way to ask the
10 And so, you know, ycu know, I think 10 question.
11 everyone is price sensitive to some effect, some 11 . And I don't think that's really what we
12 degree or another. 12 did in this situation.
13 Q0. Okay. Mr. Klein, I am going to ask you 13 Q. Well, you said this, that this is in your
14 to try to answer my questions because we have 14 = experience, so your experience precedes this survey,
15 certain time constraints. 15 doesn't it?
16 A.  Okay. 16 A. Oh, yes. ‘
17 Q. And I am trying to be quick and I am 17 0. ' And you have done many surveys. And
18 trying to help you and everybody get out of here. 18 - based upon your experience you have concluded that
19 Now, in terms of -- you were told by -- 19 - asking someone tc pay more than they are currently
20 by counsel what services to include or at least to 20 paying is'a fool's etrand? ‘That's what you said,
21 name in your survey, correct? 21 isn't it?: o
22 A. No, I don't think we were told. But I 22 A. As a direct question, yes. ‘
23 think we, you know, they reviewed the survey, and I 23 D. ! Is'it also true that you said at your
24 don't recall whether they made suggestions or not. 24 deposition that you don't get valid responses to
25 Q0. Do you recall whether they told you to 25 such questions, and if you ask people if they will
5431 5433
1 include Pandora? 1 pay more without some other change in what they are
2 A. No, I don't think they told us to include 2 getting, it is not a question that would yield valid
3 Pandora. I think that was our -- my expectation 3. data?
4 would be that Pandora was a widely used free service 4 A. + And I still agree with that, that a
5 and would be an appropriate alternative to ask 5 straightforward question of would you be willing to
6 people about. 6 pay more isn't going to give you valid data.
1 Q. Were you aware that Pandora is not, at 1 Q. | Now, despite your excluding Amazon Music
8 least until March 15, pretty much, was a 8 Unlimited music subscribers, because asking them if
9 non-interactive service? 9 they would be willing to pay more would be in your
10 A.  Yes. 10 words a fool's errand, your survey nevertheless
11 Q. You were aware? 11 asked Spotify Free ad-supported service users if
12 A.  Yes. 12 they would be willing to pay much more than they are
13 0. Okay. 13 currently paying for a service; isn't that true?
14 A. I mean, I use Pandora myself, so I know. 14 A. ' Coiild you: -- Spotify ad—supported free°
15 0. Now, you excluded, as you have testified, 15 . Q. . Yeah.
16 you excluded Amazon Music Unlimited from the price 16 ' @A, | I hm rot Sure' I understand.
17 sensitivity portion of the survey, correct? 17 Q. . People who use Spotify ad-supported
18 A. That's correct. 18 service pay nothing; isn't that right?
19 Q. And isn't it a fact that in your 19 A. © That's my understanding.
20 experience in conducting market research -- let me 20 Q. - Other than time they have to deVOte to
21 try that again and let me withdraw it. 21 listening ‘to a few ads?
22 Isn't it a fact that in your experience 22 A. ' That's correct. ‘
23 in conducting market research surveys that to ask 23 Q.  And you included them in your price
24 someone who is currently paying one price if they 24+ sehsitivitly shrvedy, despite the fact that you are
25 would be willing to pay a higher price is a fool's 25 asking them to pay considerably more than free;
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1 isn't that right? 1 A. BRs long as the focus —-

2 A. Right. That was my slide that showed 2 MR. ELKIN: Objection, asked and

3 that 80 or 85 percent of them wouldn't, wouldn't 3 answered.

4 pay. 4 JUDGE BARNETT: Sustained.

5 Q0. And did you expect that they would 5 BY MR. ZAKARIN:

6 voluntarily say to you: I would be very happy to 6 Q0. Turn to paragraph 38 of your witness

7 pay $5.99 or $11.99 for a service for which I am 7 statement, of your rebuttal statement, please. Do
8 paying nothing now? 8 you have it?

9 A. We were asking them about the Amazon 9 A, Yes.
10 Music Unlimited service, so if they are not paying 10 Q.  And here these are your track 1 and track
11 for a music streaming service now, the option of I 11 2, track 1 being Prime members; track 2 being
12 would continue to pay for my current service, that 12 non-Prime members, correct?
13 wasn't offered to them. That wasn't one of the 13 A. Correct.
14 options that they would have seen. 14 Q.  And you break up both of them into
15 Q. It is also true, isn't it, that as part 15 separate cells. And cell 1 on Prime is the current
16 of your price sensitivity portion of the survey, you 16 pricing levels for Unlimited on Alexa portable
17 asked paid subscribers of Apple and Spotify 17 devices and for other full price services, correct?
18 subscription service and Pandora's non-interactive 18 A. Correct.
19 subscription -- let me back out Pandora. 19 Q. And cell 2 is the same thing, just one
20 Apple's subscription service, Spotify's 20 dollar more a month across the board?
21 subscription service, Google Play Music service who 21 A. Correct.
22 are currently paying $9.99 a month, you asked them 22 Q. And cell 3 is two dollars more across the
23 whether they would be willing to pay $10.99 or 23 board?
24 $11.99 a month, depending upon what cell you put 24 A. Two dollars more off of cell 1, yes.
25 them in? 25 Q. Correct. 8o cell 1 being the current
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1 A. Well, that was one of the options that 1 pricing; cell 3 being two dollars more in each

2 they were given. But, again, the focus was on the 2 instance?

3 Bmazon Music Unlimited product. And in order to 3 A. Right.

4 paint the full scenario, that was one of the 4 Q0. And looking at cell 3, if you would here,
5 alternatives that was out there, that the price of 5 this is for Alexa, which you have listed at $5.99 a
6 the other services would also have been higher. 6 month. Do you see that?

7 Q. But you didn't want to ask those 1 A. Yes.

8 questions for Amazon Music Unlimited subscribers, 8 0. Now, these are Prime members. You are

9 because that would not yield valid data asking them 9 asking a Prime member if they would be willing to
10 to pay more, but you consider it to be valid data to 10 pay what is essentially a 50 percent jump in the
11 ask subscribers of Apple or Google Play or Spotify 11 normal price of $3.99 when a Prime member
12 subscription whether they are willing to pay more? 12 undoubtedly knows what Alexa costs, isn't that true,
13 A. Well, I think it is a different 13 an Alexa service? Let me rephrase it if I can.
14 situation. I mean, again, the direct questioning 14 You are asking a Prime member whether
15 was about Amazon Music Unlimited. And the option of 15 they would be willing to pay essentially 50 percent
16 not choosing a -~ to pay for a monthly streaming 16 more than the actual price for Unlimited on Alexa,
17 service was one of the four alternatives that was 17 aren't you?
18 presented to them. 18 MR. ELKIN: Objection, assumes facts not
19 But, again, the focus was on Amazon Music 19 in evidence, not 50 percent.
20 Unlimited, and I didn't feel that it would be useful 20 JUDGE BARNETT: Overruled.
21 data, valid data, to have those types of questions 21 BY MR. ZAKARIN:
22 directed at current users of Amazon Music Unlimited. 22 0. Well, 2 dollars as compared to $3.99 is
23 Q. But it was okay to ask those questions of 23 pretty close to 50 percent. In fact, it is more
24 current users of Apple or Spotify or Google Play 24 than 50 percent.
25 Music? 25 A. I mean, the prices that are offered are
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1 what they are. What the Prime member's awareness of 1 o A, U Yes.

2 the price of or the current price of Bmazon Music 2 | Q. | And in cell 3 the choices are $5.99 for a
3 Unlimited to a single Alexa-enabled device is, I 3¢ device, $9.99 and $11.99, correct?

4 don't know. 4 A. Correct.

5 Q. Well, do you assume that a Prime member 5 Q. ' And you are asking these respondents,

6 who presumably has been bombarded with information 6 ' because they have -- they already have a paying

7 by Amazon about this availability would be unaware 7 setrvice, correct?

8 that they can get an Alexa device unlimited -- 8 A. ¢ Yes.

9 unlimited music on an Alexa device for $3.99 a 9 Q. ' They are already streaming and they are
10 month? 10 paid streamers?
11 A. Well, I don't know about everybody else, 11 A. o Yes.
12 but as a Prime member, I was unaware. I -- I don't 12 Q. You are asking the people in this cell,
13 know how to answer your question., I mean, we didn't 13 ' debpite the fhct ‘that they are paying $9.99 for a

14 ask that. 14 service, to assume that they are paying $11.99; is
15 0. You didn't test it? 15 that dight? ff you look inithe body of this --

16 A, We didn't ask that question. 16 I B, 1 Yes,

17 Q. Okay. So you don't know what they knew 17 Q. -~ you are asking them to make a non-real
18 and you don't know what they are reacting to, 18 world assumption, that they are actually paying

19 correct? 19 §$11.99, rather than what they are paying, correct?
20 A. Well, T know that they are reacting to —- 20 A. Well, they are asked to assume that the
21 Q.  Other than the numbers? 21 other services are priced at $11.99.
22 A. They are reacting to the numbers that are 22 Q0. Don't they have to assume that they are
23 here. 23 also paylng §11.99?
24 0. Let's look at Table 2, which is track 2 24 A. . Yes.
25 for non-Prime members. These are people who are not 25 Q. ¢ When they know that they are paying
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1 members of Prime, correct? 1 $9.99?

2 A. Correct. 2 A. Okay.

3 0. And you have cells 4, 5, and 6, and 3 Q. ¢ Do you think that asking somebody who is
4 essentially these, the middle column doesn't have 4 paylng $9199 to pretend that they are actually

5 the discount for Prime membership. 5 paying $11.99 is'a realisti¢ question?

6 A. That's correct. 6 A. Well, I think that in creating scenarios
7 Q. In Exhibit 264, which I think is -- it 7' inlwhilch you bre lasking people to make predictions

8 may be easier for you to look at page D-12, which is 8 about what they are going to do in the future, you

9 Exhibit 264, but it is attached to your written 9 nekd to sort bf lay but ‘the'situation in which they
10 statement as well. 10 are currently in and telling someone that, you know,
11 A. Okay. It is the screen shots? 11 ¢ that the price is $§11.99 and what are you going to
12 Q. It is the screen shot. 12 do'is not 'an unreasonable way to frame the scenario.
13 A.  Okay. 13 Q. Turn to paragraph 46, if you would. This
14 Q. And this is 0-4 A/B. 2nd if I am 14 . is in Exhibit: 249. Now, here you are asking

15 understanding, this is somebody -- this is for a 15 © questions of people who are in track 2 as opposed to
16 Prime member who does not own an Alexa-enabled 16+ track 1, correct?

17 device and is currently paying for a music streaming 17 ! A. ! Wait, 'I'm!sorry.:

18 service and they are in cell 3? 18 0. I'm sorry, paragraph 46.

19 A. Yes. And this was the slide that was 19 A. @ Paragraph 46, right.
20 shown earlier, yes. 20 Q. Yes?
21 Q0. And this is somebody who is currently 21 A. © Okay.
22 paying for a music streaming service, correct? 22 Q0. BAm I correct that here you are dealing
23 A, Yes. 23 with people who are not Prime members and so you are
24 0. They are a Prime member and they are 24 into cells 4, 5 and 6 and track 27
25 paying for a service? 25 A. Right.
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1 0. And these are people who do not have 1 a considerable jump, not one dollar or two dollars,
2 Unlimited and they are not Prime members? 2 over what the people who are streaming for free on

3 A. Right. 3 an ad-supported service is?

4 Q. And you assign to people cells 4 through 4 A. 0Oh, yes, which is why so few people chose
5 6, and here again using the jumps of 1 dollar and 2 5 one of those paying options.

6 dollars, correct? 6 Q0. So it is not that surprising that when

1 A, Correct. 7 you ask somebody who is doing something for far less
8 Q. Okay. And I want you to turn to page 8 money, would they be willing to pay a lot more

9 D-14, which is in Exhibit 264, Again, this is 9 money, they might say no to you?
10 another screen shot. 10 A. They might. But in this case they have
11 A. I'm sorry, what was the -- 11 also got an option of getting into the market with a
12 Q. I think it is D-14. It may make it 12 device they already own for a lot less money than if
13 easier for you to find. 13 they are aware of what current pricing is, all at
14 A. Okay. 14 §4.99.
15 Q. The pages are hopefully numbered. 15 0. These are people who already own an Alexa
16 A. Yes. 16 device, right?
17 Q0. And this is a screen shot on questions 5 17 A. Right.
18 A/B. BAnd this is a screen shot for somebody who 18 Q0. So they can stream already from Spotify
19 identified themselves as someone who owns an 19 or Pandora to their Alexa device. They don't need
20 Alexa-enabled device, is not currently paying for 20 to pay $4.99 for that service, do they?
21 music streaming service, and now you have put them 21 A. For the -- right, that's correct. They
22 in cell 5, right? 22 don't need to pay -- they don't need to sign up for
23 A, Yes. 23 Bmazon Prime, Amazon Music Unlimited, right.
24 0. That just happens -- there are different 24 Q. They don't have to pay $4.99 to do it
25 screen shots. This just happens to be the one that 25 through an Alexa device what they are already doing
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1 you used to illustrate. 1 for free, correct?

2 A. That's correct. 2 A. I believe that's correct, yes.

3 Q0. So this is someone who is streaming and 3 0. Okay. Would you admit that placing

4 they are streaming for free, so it has to be an 4 people in these cells, these specific cells, which I
5 ad-supported service, correct? They are not Prime 5 liken to silos, tells you that somebody might not be
6 members, so it can't be Prime Music. 6 willing to pay 2 dollars in terms of an increase,

1 A. Right. 7 but does that tell you for that person whether or

8 Q. And the choices that you offer these 8 not they might be willing to pay 1 dollar or some

9 people who have been streaming for free are solely 9 lesser number?

10 paying, if I have it right in looking at Table 2, 10 A. Well, since the assignment is at random
11 $5.99, $10.99, or $11.99 a month; isn't that 11 to one of these three cells, the expectation is that
12 correct? 12 we have kind of the same people, the same types of
13 A. Well, no. 13 people in cells 1, 2, and 3 and in cells 4, 5, and
14 Q. These are people in cell 5, I believe, 14 6. BAnd so, sure, someone who is -- who wouldn't be
15 which is what this screen shot is. 15 willing to pay 2 dollars is -- might be willing to
16 A. Right, $4.99 and $10.99. 16 pay 1 dollar, but similarly someone who is willing
17 Q. Do I have it wrong? I misspoke. You are 17 to pay 1 dollar might also be willing to pay 2

18 right, it is cell 5, not cell 6. I apologize. 18 dollars. I mean, it is -- that's kind of how an

19 A. Right. 19 experimental design let's you identify what these

20 Q. Cell 5 is the middle cell? 20 responses really are.

21 A. Right. 21 Q0. And somebody willing to pay 50 cents

22 Q. So it is 54.99, $9.99 and $10.99? 22 might not be willing to pay a dollar, correct?

23 A. Yes, $4.99, $10.99 and $10.99. 23 A. And vice versa. Someone who is willing
24 0. Oh, $10.99, correct. And so you would 24 to pay 50 cents might also be willing to pay a
25 agree, wouldn't you, that paying $4.99 or $10.99 is 25 dollar.
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1 0.  They might be, but we don't know about 1 . And so when you are trying to tease out

2 the 50 cents because you discarded your pretest? 2~ an'answer like that, you generally come at' it'in &

3 A.  Well, we didn't -- we didn't collect, you 3 more indirect kind of way with tradeoff analysis and:

4 know, an appropriate sample of data to draw any 4 changing multiple features ¢f the product at issue.

5 conclusions about the -- about those other price 5 . And so when I made the statement about

6 increases. 6 the fool's errand, it was if I were to ask someone

7 Q0. Turn to paragraph 61. 7 who's, you know, just paid a dollar for a bottle of

8 MR. ZAKARIN: And, Your Honor, I may now 8 - water, if they would .be willing: to pay 2 dollars for

9 start, given that we're into the conclusions, I 9 it, and if it is in a survey setting they are going !

10 don't want to unwittingly step on anything that 10 - toithink: : What's this all about? And it gets into,
11 might be restricted. I could easily do that. 11 * again,: the double-blind question of how is the data
12 JUDGE BARNETT: Wow. This is a perfect 12~ going to be used.
13 time then for us to take our afternoon recess, which 13 If they think it is going to be used in
14 we will do. And when we reconvene, it will be in 14 ~order to incréase the price they are paying, they
15 closed session. 15 are not geing to give you a reasonable ansier.
16 (A recess was taken at 3:22 p.m., after 16 i JUDGE STRICKLER: I know you said it, hut
17 which the hearing resumed at 3:49 p.m.) 17 I am not recalling it now. oo
18 JUDGE BARNETT: Please be seated. I'm 18 ' I | Andl how did you avoid that fool's errand
19 beginning to feel like I'm living under an 19 ' inlyour -4 dola work-around in your survey
20 avalanche, that there is an avalanche danger here. 20 - questions? Lo
21 Mr. Zakarin? Okay. We're in closed session. 21 " THE WITNESS: Okay. So in our survey
22 {Whereupon, the trial proceeded in 22 ' questions, we:were focused on the Amazon Unlimited
23 confidential session.) 23 service. And we asked about that at various price
24 24 points.
25 25 And in order to complete the scenario of,
5462 5464
1 OPEN SESSION 1 vyou know, what's the market and what's the
2 REDIRECT EXAMINATION 2 envirohmert within which these, they should be
3 BY MR. ELKIN: 3 evaluating these prices, we had them assume that the-
4 Q. Hi there, Mr. Klein. 4 price bf these other services was going to increase
5 A. Hi. 5 as well. o
6 Q. Still at it. Now during your 6 And so then one of the options that they
T cross-examination Mr. Zakarin asked you about your 7 had was, well, wait & second, I am not going to buy
8 statement that you made in your deposition that in 8 - anything, but' the focus was on the Amazon product
9 your experience in conducting market research 9  and whether or not they would purchase that at the
10 surveys, that ask someone who is currently paying 10 price specified. . And so I believe that weihave kind
11 one price if they would be willing to pay a higher 11 of lavolided thé figuré-itrout activity that a ‘
12 price, is a fool's errand and is not a question that 12 respondent woild go through in addressing that
13 would yield valid data. 13 question. oo
14 Do you remember that? 14 JUDGE STRICKLER: Because you raised the
15 A, Yes, I do. 15 proposed price for all the competing services? 1+
16 0. In what context of those statements were 16 ! | THE WITNESS: = Right, yes.
17 you making that? 17 JUDGE STRICKLER: Thank you.
18 A. So I was making that in the context of 18 * BY MR. ELKIN:
19 asking a direct question of users of a particular 19 Q. . So.that's with -- the concerns that you
20 service if they would be willing to pay more. And 20 | just discussed were with respect to the price:
21 what happens in a survey setting is that, you know, 21 ~sensitivity related to AMU. Are you concerned that
22 respondents will often try and figure it out. And, 22 the same would be true of the price semsitivity ! !
23 you know, are they really trying to understand 23 . question if your survey put to non-Bmazon Music
24 whether they can charge me more for the service I 24 " Unlimited 'subscribers?
25 have got? 25 A.  Well, no.

I think we -- the questions
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1 asked of the non-Amazon Music Unlimited subscribers 1 prepare our next few days, we would like to get a

2 was, was are they going to buy something that they 2 sense of whether the Panel would permit closings

3 are not currently buying? So I don't have that 3 after the briefing rather than next Thursday.

4 concern. 4 MS. MAZZELLO: Quickly on behalf of

5 Q. Okay. 5 Apple, our position is that it should go forward

6 MR. ELKIN: I have no further questions. 6 next week. We think it is more useful to do that

1 MR. ZAKARIN: I have nothing. T type of summation immediately after trial when the

8 JUDGE BARNETT: Thank you, Mr. Klein. 8 evidence is fresh in our minds. That's how it is

9 You may be excused. 9 typically done, but we don't want it to drag out too
10 THE WITNESS: Thank you. 10 long.

11 JUDGE BARNETT: Mr. Steinthal? 11 MR. ZAKARIN: If I can on that, we

12 MR. STEINTHAL: A couple of 12 obviously concur with Mr. Steinthal. We think, and
13 scheduling/housekeeping issues. I have been 13 obviously it is your schedule, but we think that

14 nominated to address the Panel with the following. 14 after we put the briefs in, and we have collected

15 First of all, if we're going to do 15 all the evidence, identified it, it would be more

16 everything has to be done six weeks after the close 16 effective than in effect an hour or something

17 of the hearing, as we heard you loud and clear, the 17 argument immediately after trial before we have all
18 general consensus is that we would like to put in 18 had a chance to go through everything, put it

19 the original findings and conclusions of law on May 19 together, and it could be targeted.
20 4th, which would be four weeks after. 20 And I think that the Panel would be more
21 MR. ZAKARIN: I'm sorry -- 21 informed and probably would be able to fire more --
22 MR. STEINTHAL: Sorry, May 1lth. 22 you have been very good at doing that so far -- but
23 JUDGE BARNETT: I was going to say May 23 firing for questions at both sides. And contrary to
24 4th, that's what we said. 24 what Mary said, at least in my experience and
25 MR. STEINTHAL: May 11 and May 25th would 25 probably the other counsel, when you have a bench

5466 5468

1 be two weeks after that, with the Panel's approval. 1 trial and you have a closing argument, it usually,

2 And I think the Copyright Owners were going to check 2 at least in my experience, has been after it has

3 back. They originally raised this, but that's the 3 been briefed so the Court is hot. But that's our

4 inclination of all the Services and I think the 4 suggestion, in any event. We concur with the

5 Copyright Owners would agree. So that would be May 5 Services on that, one of the few times.

6 11, May 25. 6 JUDGE BARNETT: Well, you might have

7 JUDGE BARNETT: That would be fine. We 7 noticed that we combined direct and rebuttal cases,
8 will be right here. And the only thing is we want 8 which was already a change from what our regs imply
9 them all in by the time we leave here. 9 and a change from prior practice.

10 MR. STEINTHAL: One more issue, and I 10 And in a more recent determination

11 speak on behalf of all the Services, save Apple on 11 proceeding, we have held closings after we received
12 this one, and the Copyright Owners -- 12 the proposed findings and conclusions.

13 JUDGE STRICKLER: You mean save the 13 I will have to consult with my

14 Copyright Owners? 14 colleagues. It is a tough call only because of our
15 MR. STEINTHAL: Except for. All but 15 current schedule. If it weren't for the fact that
16 BApple. 16 we have this other matter just barreling down on us,
17 JUDGE STRICKLER: I didn't know where the 17 it would be a no-brainer for me, at least, and I

18 comma was in your sentence. 18 think we would all prefer to have you have the time
19 MR. STEINTHAL: We would, if the Panel 19 to organize your thoughts so that we get it in as

20 would indulge, prefer to have closings after all the 20 organized and concise a way as possible, but I can't
21 papers are in on a date convenient for the Panel. 21 make that call at this point. So we will let you

22 And Apple has a concern about that. But 22 know first thing in the morning, so you can plan

23 before we took it further, we wanted to raise it. 23 around that.
24 And obviously you had initially set us for closings 24 MR. ZBKARIN: If it makes a difference in
25 on Thursday of next week, so we would like, as we 25 the conference of your thinking, it is my birthday
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1 today, and it would be a nice birthday present if 1 EXHIBIT NO: i MARKED/RECEIVED  REJRCTED
2 you would be willing to do that. 2 PANDORA | .
3 JUDGE BARNETT: Shall we sing? 3 10301 ! 5325
4 (Laughter) 4 1038 5310
5 MR. ZAKARIN: No. Please. Not after 5 1041 5308
6 this many years. 6 1062 5290
1 JUDGE BARNETT: Mere child, mere child. 7 1068 5291
8 Are we having another witness today? 8 P Lo
9 MR, MANCINI: No, Your Honor. The next 9
10 witness is Dr. Leslie Marx in rebuttal. And she is 10
11 arriving here -- she will be the first witness 11
12 tomorrow morning. 12
13 JUDGE BARNETT: #e will see you then 9:00 13
14 o'clock in the morning. Thank you. 14
15 (Whereupon, at 4:17 p.m., the hearing 15
16 recessed, to reconvene at 9:00 a.m. on Friday, April 16
17 1, 2017.) 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
5470 5472
1 CONTENTS 1 CERTIFICATE
2 WITNESS DIRECT CRCSS REDIRECT RECROSS | 2
3 GREGORY LEONARD 3 I certify that the foregoing is a true and
4 5209 5280 4 accurate transcript, to the best of myiskill and:
5 PAUL VOGEL 5 ability, from my stenographic notes of Ithils |
6 5288 5329 5360 6 proceeding. oo
7 ROBERT KLEIN 7
8 5366 5409 5462 8
9 9 4/10/17 Karen Brynteson 1
10 AFTERNOON SESSION: 5360 10 Date . Signature of the Court Reporter
11 11
12 CONFIDENTIAL SESSIONS: 5221-5227 12
13 5293-5359, 5396-5408, 5447-5461 13
14 14
15 EXHIBITS 15
16 EXHIBIT NO: MARKED/RECEIVED  REJECTED 16
17 AMAZON 17
18 249 5372 18
19 250 5406 19
20 251 through 262 5405 20
21 263 5406 21
22 264 5406 22
23 265 5406 23
24 266 5406 24
25 267 5406 25

Heritage Reporting C(‘)rp(‘)rat‘ion‘
(202) 628-4888




Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6, 2017

$

$1.04 [31285:25 286:11,19

0

0007 (3) 284:14,20 286:15

0009 11283:22

0015 [51 282:17 285:10,22 286:5,
15

1

1 [26]143:7,7,15 44:8 47:15 64:2 66:
8,12 72:20,24 75:15 76:8 77:6 97:
25 98:23,25 262:11 269:23,25
271:12 272:15 276:6 284:10 287:
7,10 288:7

1-to0-1 [2) 266:5,6

1.1 1166:7

1.2 12198:23,25

10 ¥1261:16 269:24 271:11 275:
16

410.5 121 288:23 289:19

10:26 [1160:24

10:32 [1160:25

100 [7140:12 42:8,0 44:14 272:18
273:3 274:1

100/zero (2159:1,11

10020 11 4:7

10022 [112:25

10036 [112:15

101 1211:18 5:21

10153-0119 [13:15

10166 115:11

1034 [11311:11

11 121 36:20 261:17

112 161 238:20,25 239:9,10,21,22

114 11227:2

115 181162:24 226:25 227:2,2 261:
25 269:5,5 288:19

12 [4146:24 47:9 98:8 239:20

12-month [147:8

12.6 [166:11

1221 114:6

13 12199:19,23

1300 121 229:6,11

1374 111311:12

138 [11248:8

14 {1 225:4

141 [11249:20

15 12141:24 282:17

159 21243:1 244:13

17 12158:17 98:23

184 (11248:12

186 31 247:17 248:11 249:12

19 12136:22 45:4

1900 [113:5

193 111249:16

199 [11250:7

1999 [114:20

2
2 15143:15 64:3 275:1,2 276:4

2-e 272:12

2.67 16167:9 75:15 76:4,8 77:6 100:
8

2.67-to-1 111226:14

20 [8171:20 273:7 274:15

200 (15:10

20005 113:7

20006 114:21

2006 [11273:21

201 1113:21

2012 [21243:3 250:8

2013 [11288:14

2015 111140:22 41:15,25 42:3,11,
13,22 47:24 97:13 273:22 285:17

2016 [5142:4,22 97:14 282:23 288:
14

2017 3811:21 163:4 1737

2018 [2172:12 268:4

2018-2022 111:8

202-263-3000 [114:22

202-882-7155 [13:8

2020 1172:18

21 [6171:20 72:23 262:3,7,11,11

21.51172:13

212-294-6700 [115:12

212-310-8029 [13:16

212-421-4100 (12:16

212-506-2295 14:8

2300 11 5:21

24 [2286:17,19

25 111287:18

26 [21288:20,22

27.3 11172:19

29 (1273:12

2f [21275:7 276:8

3

3 B159:16,21 276:4
3-b-1-¢ [1149:13
3-¢-2-b 1173:4

3-f 1 96:23
3.2165:19
3.2-to-1 11266:7
3.3 [1165:19
3.331176:8

3.4 1165:19

3.7 12167:9 100:8
3.71 1 72:20

30 1144:6

3035 1159:13
312-782-0600 (1 4:15
3a [21283:14 284:22
3b 121285:3,5

3c [1287:17

4

4 [458:2 59:16,21 274:1

4.65 18172:24 100:12 101:9

4.65-to-1 [11268:5

4.76 [3166:8 273:18 275:15

4.76-to-1 [31228:14 261:23 262:
12

4/10M17 [1312:9

40 11 64:19
415-318-1211 111 5:23

43 14142:9 59:15,19 288:15
46 1148:10

48 148:5

49 15]273:2 275:4,11,14,25
4903 [11310:4

4904 [11310:22

4905 1311:12

77 [11140:20 41:23 42:8,13,15,16
97:11 101:6 271:17 272:20 275:
25

770 [11310:19

790 1310:20

8
80 5144:23 288:23 289:10,21,22
801(b 111264:14
801(b)(1 [11266:24

4921 11310:23 8112191:14,21
4926-4969 [1310:9 85 [1141:21
4979-4991 [11310:9 886 [2156:12 310:22
4997 151310:16 311:6,7,8,9 887 11310:23
4998 1101 310:4,18,19,24,25 311:3, | 89 111239:20
4,5,10,11 9
5 9 [2158:2 63:1
5 [511:21 59:5 261:7 262:19 275 | 9:25 [111:22
20 900 [13:6
5.to-1 [1 262:20 913 [11310:24
5.24 4176:5 77:6 100:13 101:9 | 91511310:25
5.8 [2143:8,14 916 [1311:3
50 31179:6 181:24 182:16 917 111311:4
50/50 [457:5,23 58:9 59:6 919 M1311:5
5018 [11310:8 921 111311:6
5052-5053 [1310:10 922 11311:7
5063 [17310:10 924 11311:8
5069-5073 [1310:10 925 1311:9
5077-5078 11310:10 927 11311:10
5115-5142 11310:10 94065 [13:22
5143 11310:6 94105 11 5:22
5144 111310:17 95 [2155:8 59:5
5145 11310:20 95/5 121 58:24 59:9
5151-5180 111310:11 A
5189 [11310:6 aT221

54 14190:4 91:1 100:24 101:10
55 13136:12 286:10,10

58 I136:15

59 11156:11

6

6 16144:3 163:4 173:7 263:3 274:1
276:4

6-to-1 [31 262:19,20,25
601 [112:24

60606 [14:14

63 (1101:10

647 [1310:16

65 11 289:6
650-802-3000 [113:23
68 13142:13,15,16

691 [1285:19

693 [11310:17

7

7158:17

7-to-1 [11262:25
70 13156:11,13 57:3
71 1114:13

753 111310:18

767 113:14

a.m BB811:22 60:24,25

ability 6172:15 98:9 234:18 240:7
241:1 312:5

able 11166:16

above [11228:19

absence [1187:5

absent 12 77:9 245:10

absolutely 31 246:7 276:15 278:4

accept [1138:14

access 51 250:22 281:2,9,13,21

accompanied [1174:19

accompaniment (11 265:25

account 61 39:10 51:21 55:13 56:
15 65:25 227:16

accounted [2141:21,24

accounting 1250:18

accurate [1312:4

across [9146:17 62:11,18,24 64:3
162:11 187:17 283:4,7

active 111234:12

actual [8166:3 100:17 232:21 233:
21,22 235:15 265:6 271:14

actually (411 36:15,24 45:4,7 50:19,
20 51:22 54:21 58:20 63:16 66:11
67:14 68:21,24 70:9,15 74:14 101:

Sheet 1

Heritage Reporting Corporation
(202) 628-4888

$1.04 - actually



Rates and Terms (Phonorecords IIT)

Docket No.

16-CRB-0003-PR

OPEN SESSIONS

April 6, 2017

10,12 179:22 187:14 226:4 230:5
232:16 233:11,17 234:7 235:2
245:25 246:15 251:23 265:8 267:
7 270:16 274:2,6 281:23 282:20
285:11 287:11 288:22

15,20,23,25 49:3,8 97:20,21 271:
20 272:23,23 282:12 284:5

add (1141:4

added 41 69:8 272:21 284:9,11

adding [4] 284:4 286:7,11,23

addition [1271:10

additional 17195:25 96:2,5 225:24
247:1 266:25 281:3

additions [11276:1

address [21279:8 283:10

addressed i51225:17,20,21 279:5
280:19

addresses [1199:16

addressing [3140:7 60:7 243:8

adds 11227:15

adjust [5198:15 269:12 275:4,12
280:8

adjusted [11271:6

adjusting [1156:15

adjustment (291 52:14,15,16,20,
21 54:17 61:16,17,20,23 62:2 67:
23 68:25 69:21 73:8 75:13 94:16,
20 98:3,7,14,21,22,25 99:2,4 100:
5 225:7 272:7

adjustments [7147:3 69:14 101:7
272:11 15 274:20,25

affect [452:10 239:4 241:21 242:
4

affected [2166:10 287:24

affecting 12171:16 240:9

affects [177:19

afternoon 1310:8

ago [1158:22

21 279:3

agreed [4162:1 71:18 72:1 2465

agreeing [11249:25

agreement [12]74:5 228:23 229:5
235:18,21,22,25 236:2,6,8,11 251:
9

agreements [35]67:16,18,19,20,
22 68:171:2573:8,12,15,18 100:
0 228:23,24 229:11 232:19 233:
10,15,16 234:16,19 235:7,11,16
237:13,14,19 266:18 267:4,4 268:
9,14 277:10 288:19 289:15

ahead [5136:10 53:10 58:4 78:16
275:10

ahmad [115:7

album [175:1

all-in [41262:6 275:18 287:25 289:
7

alleged [1158:12

allocated [151:9

allowed [11246:6

ad-supported [16147:17,18,23 48:

agree [6137:16 43:4 62:9 63:7 251:

allowing [160:10

almost [3163:17 65:8 281:19

alone 12163:23 246:22

already [3168:3 238:17 242:21

alternative (2147:1 101:15

alternatives 1197:5

although 51 42:3 58:19 70:18 71:
2 282:13

amazon [11]15:2 162:4,7,22 173:3,
4182:4,8,15 187:8 188:1

amazon's [21182:8 187:25

americas [14:6

among 131 50:6 225:9 230:17

amount [7143:23 46:3 50:13 56:1
92:24 182:3 281:21

amounts (21 38:17 232:22

analyses 5 51:23 53:10 §5:2 246:

1,13

analysis [54140:18 48:23 49:5,9,
21 51:8 54:21,24 55:23,25 56:15,
17 §9:25 62:25 65:9 73:13,17,22
77:15 78:4 93:22 95:25 96:15,18
100:9 181:6 225:8 226:5 227:18
231:25 232:15,19 233:20,21 245:
7,16,22,24 246:10,11,17,22 247:3
249:21 250:4 262:22 267:13 275:
1 280:4,6 282:1 284:23 287:23
288:3

analyze 12166:23 233:24

and/or [11288:23

anecdotes [2137:12,13

anita [114:18

another 61 53:19 98:14 243:16
244:10 266:6 269:11

answer [7154:15 §7:2 101:17 246:

6,9 252:8,8
answered [2]182:17 234:25
anticipates [11252:12
anticipation [1233:11
anybody (2] 55:16 94:23

anyway [12] 38:17 41:7 68:4,13 69:

3,16 187:12 230:6 269:2,14 273:
24 285:24

apart [1151:7

apologies [145:20

apologize [5] 36:8 45:21 §3:25 73:

24 100:2
239:7

appearances [313:1 4:1 &:1
appendix [2) 56:21 246:14
apple 612:17 36:11 90:6,9 94:8
285:20

apple's [1136:14

applied 494:16 101:7 271:25
288:13

applies 2148:16,24

apply [8148:19 49:8,11 231:24
273:13 279:10 282:18 287:15

applying [81101:18 285:22 286:5
approach [36] 53:6 54:17 56:14
61:19 62:2,3,8,15 66:14 67:4 69:

179:10 181:8 228:16

20 77:42 78:1 89: 12 13,14,23 93;
14 95:2,8,9 96:7 227:24 230:16,
21 241:11 242:2,11 15 243:1' 248"
14 270:5 276:10 277:3 285:7 287:
19 | | | | i i ;
approachés 12/ 70:18 89:11'
appropriate 121715 98:11 100:8
101:16 180:17 181:2 227:3 229:
22 243:3 264:3'274:6,12
approximately [1] 262:25
april 811:21 163:4 173:7
area (3] 272:5 276:24 277:8
aren't [4139:5 44:21!244:3 264:20
arguably (177:4 | i
argue [2198:10 101:15
argued [1198:5!
argument [176:201 i |
arguments (2] 229:25 280:8
arithmetic [(172:15
arora [1]2:12
arrived 11261:23
art175:1
ascap [68192:13,18 232:2,20 236
23 237:2,8'238i12 |
aside (21 52:23 268:7
aspect [1289:15
asserts [2159:9 67:13
assessing [138:12
assessment [2196:6,9
assmus (14:10 | I
association 212:2,3
assume [4162:7,10 63:14 273:12
assumed M172:221 1+ i
assumes [11245:8 ' ‘
assuming!i3 72:141187:11 241:5
assumption 4143:16 57:17'62:6,
22 | | | | ! ! i
assumptions 21 247:1,7
astonishing (1276:22 1 |
attempt [31156:7 78:6 246:10'
attempting [140:23
attempts 191:7 | ‘
attention [4 225:3 238: 19 242 2“;
249:1§ | \ \ ‘ ‘
attractive [1241:17
attribute (11 242:2 |
aftributed [1192:24!
attribution 11 234:13
audio [3176:24 77:11265:23 |
audio-only [16]74:23 75:22 76:14,
20 77:18 78:2 100:14 226:8 227:5,
6,9 228:1,12 230:4 268:24 269:4
audiovisual 12126522 268:22
availability (11 39:8| ;
available [10141:16'42:4 53:14,22
90:10,18 91:5,8,19 97:15 !
avenue [611:18/2:24 3:14 4:6 5:10
averagde [11145:8 182:3 283:5,7,
21 284:1,13 285:15)18,24 286:9
aware|6167:11192:11 162:13 180:
8 235:17 237:17 |

away [3137:18 76:2 261:3 |
axis 13140:10,11 75:9
B @
back [16] 38:4,39:24 45:3 456:12 52:
5 55:20 58:21 182:12 233:3 252:
10 274:7 282:25 284:4,9 286:1,6
background [141:10
bad [1281:8
baked [1168:3
bank (1144:18
bargaining {121 50:3 57: 1,5 18 59:
3,7,10 241:18 243:5 244:12 245:5,
10 o
barnett 24 1:11 36:6 39:24 40:3
45:19 60:22 61:1 78:13,15;24 89:
2101:22 182:19,22 183:1 1187:2
188:16,19 235:4 239:16 248:5 ,
252:17 261:2.290:1
based [14141:23 52:16/57:5 58:17 |
100:8 179:3 225:7 245:11 262:13,
21 267:18 271:18 275:25 285:8
bases [1187:15 ; ;
basie 3 265:4 270:5 283:1
basically [11141:8 62:7 72:11 74:
18 226:255 228:18 243318 266:21
272:24 273:128%:4 ,
basis [936:24 37:6 61:22 181:23
187:9 234:1 250:18 276:10,11
bear [145:24
beat [1264:16
beatles (11228:9
beauty 170:1
become 11162:19
begin [1] 239:23
beginning 11 56:11
begins [1239:19
behalf [1153:8 ! ! ! !
bEhind [1] 65:8 | | | |
beholder [170:2
believe [42] 40:24 45:10 47:9 48:3
50:22,23 54:1,3,21 55:5,9 56:9 59: |
962:19 63:3,10 66:19.73:14 90:
10 97:25100:5 179:13,24 180:6
181:5,9 226:18 235:3,11 236:5
237:24 238:2.243:20 249:25 251:
6 252:7 266:15 267:5 271:18 278:
2280:18.289:21 | | | |
belive [11.99:21 i i i i
below (3] 93:2 101:12 263:23
benchmark 14 93 14 22 225 24 |
227: 4 4 230:23 250: 8, '3 10 262:22
263:3264:1,3,17 . | |
benchmarks [15] 261 6,7,11, 1
20 263:2 264:21 268 15 269 19
273:15,17,20 274:6 275:14 276:2
benefits [41227:7 247:18 248:13
278:3
beneflttmg 11251:3 :
benjamin [212:5 3: 10,
best 12 76:21 312*4

Sheet 2

Heritage Reporting Corporation
(202) 628-4888

actually -

best



Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

better [13]37:17 43:20 60:22 68:
18 70:9,10 91:15 226:6 227:4 239:
15 264:8,17 267:18

between [22142:21 50:15 57:23,
24 76:5 91:24 101:9 227:8,17 232:
13 234:11 236:11 240:12,23 246:
19 251:9 262:25 270:6 271:2,5
285:24 289:15

beyond (11237:18

biasing [193:23

big (10 55:17 67:5,10 75:23 76:1
181:14 249:6 263:12 266:10 280:
21

bigger [11265:12

biggest [155:5

bilateral 11 245:11

billions (11 252:5

bind [11182:2

binder [1159:13

binding [31 280:12 289:17,22

bit [5137:24 53:11 262:24 278:13,
14

black [172:12

blacked 1] 89:4

blake [15:19

blended 11]236:19

blue [4140:15 47:20 225:12 228:
20

bmi (6]92:14,19 232:20 237:2 238:
6,11

boring [176:22

borrowing [144:18

both 114142:17 48:19,25 51:10 70:
17 76:10 226:4 231:24 236:2 265:
20 270:22 271:19 273:21 287:1

bottom [7192:7 226:13 227:20
276:8 286:22 288:12 289:3

bottom-line [11288:10

box [1101:6

break (21 78:25 89:12

briefly 6] 67:21 78:9,20 263:4 266:
17 268:11

brings (11284:13

broader [1159:23

brown [314:5,12,19

brush [1228:9

brynteson [211:25 312:9

buckley (12:7

building [21:17 252:1

built 111 242:21

bullet 121270:3,4

bullets 11 271:7

bumbling [161:3

bunch [2165:17 277:10

bundled [11182:14

business [51187:22 188:2 243:22,
25 251:18

buying (21 263:15,16

Cc

calculate [4140:16 98:18 232:21
272:5

calculated [4198:25 266:2 274:19
283:20

calculates [2138:18 92:20
calculating [446:9 96:7 162:5
272:2

calculation 151 39:11 40:11 47:1
48:6 56:5 57:5 61:13 69:1 90:21
91:20 179:13 247:9 271:15,20
287:5

calculations [111238:22 271:14
272:6,8 282:2,4,8 283:9,13 284:
24 288:6

calendar [1146:25

calibrate [11246:11

call 16138:7,15 90:4 262:3 282:5,
11

called 11 240:5

calls 14148:8 49:16 252:20 285:23
came [6]54:21 63:15 68:5,7 250:
21 285:19

cancel (2194:2.3

capture [1]95:23

care [41181:14 278:22,23,24
careful [31 36:3 46:13,20

carry [11278:8

case [20] 36:19 37:13 51:9,18 59:
11 60:15 66:6 69:9 90:10,13 91:
18 99:25 100:6 180:15 182:1 188:
9 264:21 265:17 270:16 284:16

cases [4142:4 43:14 66:18 68:9

cashman (11 2:13

categories [31269:3 279:9,16

caught [1152:7

cautious [1192:5

cave [1160:23

cendali [112:18

cent [1141:23 179:6 181:24 182:
16 274:15 275:11,16 286:17 288:
23 289:21,22

central [1162:15

cents 1221 40:20 42:8,9 48:5 55:8
97:11 271:17 272:20 273:3,8,12
274:1 275:4,20,25,25 276:4 282:;
18 286:10,19 287:18 289:10
certain 171 46:5 48:6 66:22 67:16,
18,19,22

certainly 1121 37:4 70:3 180:7,20
182:2 227:16 230:2 233:6 235:21
250:25 277:12 279:17

certainty (11181:11

certificate (11312:1

certify [1312:3

challenging [1168:19

chance [1238:9

change {19]72:2,3 181:14 239:1,3,
23 240:2,7,19 241:20,25 242:6,9,
10,12,13,16 280:21 281:6

changed 121 275:24 280:20

19 279:8

changing [2171:24 181:16

characterization [1138:15

characterize 12163:12 252:6

charge 181281:2,6,23

charged 131 237:9,10,10

charges [11232;14

charging [11281:7

charron (1 2:11

chart [2175:6 261:24

check [1199:21

chicago [114:14

choice [6171:4 97:11,22 100:16
101:1 247:14

choices 4197:2,24 100:19 230:17

chose [1141:18

chosen [2198:4 100:21

circled [140:20

cite {1232:10

cited [31232:8 237:2 238:5

claim 8137:16 62:9 249:1,13 283:
23

claims [1248:22

clarification [11274:14

clarity [166:3

claudia [112:19

clear [16] 54:15 62:1 64:22 68:20
69:25 91:14 92:5 97:18 187:14
188:18 235:8,12,14 245:23 251:2
265:16

clearly 4155:11,15 100:23 234:10

client 11232:17

close {4 55:10 58:25 89:19 274:2

closed [9148:1 57:10,12,14 58:4
78:13,18,25 89:8

closely (198:12

closer [5159:6,10 77:4 230:3 268:
23

closest 4155:9 67:8 76:24 100:7

clutter [11226:5

coast [11188:17

coding [2174:2,7

collected [11181:13

collecting i11234:10

collectively [1244:1

colluding [143:18

color 274:2,7

column 1281 59:16,21 93:6,8 94:1,
13,15,25 95:5,18,19,21 272:17
273:4,5,6,16,17,25 274:14,16,17
275:15,16,20,22 276:2,12

columns [11286:18

combination [11263:25

combinations [1175:7

combine [1168:10

combined [11277:11

come [15] 55:8 61:19 62:3 66:17
100:4,11 234:14,15 246:16,19,23
267:25 275:13 283:5 286:6

comes 4194:23 262:11 264:5 285:

coming [3154:25 91:2 261:13

comment [3161:7 268:13 270:3

commercial 18] 74:16 75:18 76:
13 77:3 226:9,20 227:12 228:7

committed [1198:24

common [8]42:25,25 64:7 265:2
277:3,9,21,22

communication [11245:9

companies [30] 37:10,17,19 38:7,
18,21 43:17 50:1,5,15,19 51:2 52:
10 54:6,8,9 56:2,25 57:25 58:10,
14 59:2 67:12,17 73:9 74:6 90:15
91:22 187:9 244.7

company [5i 38:2,20 43:19 52:17
179:9

comparable [31264:11 265:14
276:5

compare [11283:6

compared [(1188:6

comparing 2176:4 282:19
comparison [11264:9
compensable [198:17
competition [11244:21
competitive [2]39:2 98:13
complements [2 244:3,6
completely [1144:7
complicated [1233:18
complications [1168:12
component [2161:13 95:9
components [1162:16

composers [11243:22

compulsory [2166:11 77:19

computations (11 239:1

compute [167:23

concept i2154:5 277:24

concern 2190:1,14

concerned [3]41:13 65:13 71:1

concerns [18139:21 40:7 41:11,
25 54:24 69:22 73:2 89:22 93:11,
16 95:2,8 96:1,5,11,22 225:11
230:20

conclude 101 39:15 49:14,21 62:
20 66:25 67:2 73:20 93:22 94:24
95:12

concluded [B]55:5 73:21 101:18
concluding [177:25
conclusion [8]73:16 96:12,19
181:2,7 227:22 285.8 288:10
conclusions [6136:5 60:1 93:23
96:17 282:7 288:9

conditions [11281:24

confidence [1177:11

confidential (2189:5 310:9

confusion [169:7

congress [211:2,16

connection [199:14

consider [3164:18 180:20 284:23

considerable [1146:3

considered [1159:11

considers [159:24

ca [23:22 5:22 changes [61241:12,22,24 242:14, | 23 consistent [31 58:3 100:24 285:10
Heritage Reporting Corporation
(202) 628-4888
Sheet 3 better - consistent



Rates and Terms (Phonorecords I1I)

Docket No.

16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

consistently [21182:5,6

constant 12164:14 72:22

constantly [17241:15

consumers [6] 243:10 247:20
248:15 250:22 251:3 281:12

contains [11238:21

contends [192:12

content [11268:19

context [9159:22,23 249:12 250:1
251:8 265:6,11 280:13 281:3

contexts [2162:12 271:1

continue 61 71:8,12 250:24 251:5
267:21,24

continued [513:1 4:1 5:1 42:6
251:1

continuing 1142:22

contract [3] 36:14 187:25 236:18

contracts [1145:15 55:14 68:4,
10,11 71:15 74:15 162:8 182:9
187:13 237:18

contradictory [145:17
contribution [21265:7,12
contributions [4139:7 266:14
278:7,8

controversy [11227:15

convert [11269:20

convincing (1177:14
coordination [1 245:9
copyright [3311:1,14 48:14,18 51:
16 53:9,22 98:16 187:21 188:9,12
243:8 245:17 248:19 249:2,8,18
250:2,5 271:24 274:8 282:2,17
283:6,25 284:3,15,21,24 287:2,24
288:12 289:5

correct (441 56:7 92:17 100:1 162:

23 225:14 226:9,10,15,23 229:7,
13,23 230:9,25 231:16,22 232:6
233:13 238:13,16 240:16 243:5,
16 247:22,25 248:7,20 249:9 250:
6,18 279:11 285:9,9 286:23,24
289:13
corrected [11284:10
corrections [3159:24 272:19 287:
20
correctly [2143:6 61:2
correlations [191:24
correspond [172:23
corresponding [136:16
correspondingly {1158:15
cost [11281:15
costs [2] 251:25 280:23
cote [11232:7
cote’s [11232:2
couldn’'t 6162:3 64:12 73:24 233:
8,25 251:23
counsel [612:2,17 3:2 4:2 5:2,14
count [2198:17,17
couple [5143:7 54:14 69:23 278:5
286:18
course [3 46:5 264:14 277:16

4,20,24 163:2 182:6,16 187:10,16,

court {1312:10

courtroom [11101:21

courts 1392:14,19,25

cover [31 265:2 268:18 287:21

covered 5] 37:24 74:15 266:16
268:17 271:8

covers [1236:2

cramming [1179:10

create [1151:15

criticism [13] 60:14,19 61:5,8 225:

6 230:8,9,13,15 233:2 241:10 242:

25 276:19
criticisms [71230:21 231:24 238:
21 241:1 271:12 272:9 280:16
criticized 121 231:15,17
criticizing (1 249;3
critique [1278:14
cross [21181:9 310:2
crowded [173:24
crrli1:25
cunningham [115:19
current [41101:12,18 251:1 288:
19
currently [1]235:25
customers [1278:10
cut [194:1

D

d.c B11:19 3:7 4:21

dale [12:18

daniel [115:5

dlata 531 36:20 37:12 40:21 41:14,
16 42:3,21 45:3 46:9 47:9 48:9,23
49:9 68:5,13,16 69:10 70:4,10,15,
2071:3,16 89:15,21 90:9,11,18
91:5,8,18,24,25 97:14,15 98:18
99:1 180:4 232:25 233:22,24 271:

13 272:4 273:1,1 276:1 282:11,23,

24 283:8 286:4,23 288:14
date (21 250:23 312:10
david [311:13 3:18 5:17
day [3]36:7 237:1 278:16
dead [1264:16
deal [143:20
dealing 11177:1
deals [3166:7 245:11 262:1
decide [165;3
decision [4190:12 232:2 235:14

237:21
declining [1268:1
decouple i1280:22
deezer [11284:7
definition [11228:5
definitions [11231:1
degree [21243:17 245:8
degrees [164:8
demand 111 249:22
demonstrate 11 242:11
demonstrative 1 98:1
depending [4148:6 77:5 91:23

270:18

depends [21244:14, 25 :

depict [1261:17 !

depicted 31 39:22 40:8 47:14
derive [2148:15'73:7

derives [155:24

deriving [(160:1

describe 1215714 67:21
described! 41 56:18/19,20 283:11

descriptions [11279:9 ! :
deserve [167:8 |

despite 121250:17 252:5
destroyed [11187:22

detail 121 96:23 267:1
determination (11 1:6
determine!' (2] 234:18 238:1
developing [11252:1

device [11242:22

diamond [7174:9,22 228:14,19,21
229:12,14 ! !

differ 3166:16 75:20,21 :
difference {14142:667:6 72:25 75:
23 240:12 241:2 266:11,13 270:6,
9,16,18 271:2,5

differences [4166:24 75:25 76:1
234:14 .

different 143 48:5,15 49:4 54:18

63:5 64:3,8 65:17 70:6 75:7,7 101:

17 162:9 182:5,9 231:20 232:14
233:17,18 235:12 237:15,16 244:
17,19,‘.2 245 1” 26‘1 14 264:22
266:7,10,13,14 268:18 269:3 273;
23 278:9,10,11 279:4,6,10 284:19
285:7
differentiated 11 243:18
differentiation 121 247:19 248:14
differently [151:9
difficult 3155:1 230:16,22
dig 11 64:5
digital [21264:2,7
direct {231 56:10 59:12,15 60:18,
19 61:4,8 63: 2,2,492:1299:23
180:7 181 10 2 25: 3:238 19 240:4,
4 242:: 3 249 15 270 2 277 15
3102’ 1
dlrectlon Pl 94 7, 11 ‘
dlrectly 131 45: 17 89:15 275: 12
disagree [21227:14 263:5
disappear[1230:13
dlS.ClO' ed (1 99:11
dis cuss [2] 99:5 276 17 ‘
dis cussed 5] 93 10 96:1,22 99:
12 273 10 '
dis cussmg 1) 39 1'2 95:20 99:11
236: 22 265 16
discussion 5 55 21 93:5 95:18
267:12279:15 |
dl<"plarement 11162:3
ispute [11230: 5 ‘
dl srupted | 2] 187 2225
distinction [31232:13 234:11 236:
11

distort [139:11

distorted [1]266:22 |

distortion 1158:15

distorts 1139:13 !

distributing (1 1:8 ;

divide [4.50:14 275:14 287:9,16

divided [21262:11:287:10 : ‘

dividing 111 50:5

divisions [1246:3

doctor [2178:16 242:25

document [2159:18 248:4

doing [15] 40:23 41:2 46:16 68:19
69:5:74:7 228:16 231:14 241:16
244:15,16 245:16 247:13 263:10
276:9

dollar 81 43:24 4441,5,10,10,11/13 |
557

dollars [€144:6,14'252:5 283:22
286:15 288:16

donald [112:4 o

done [23] 46:25 51:22 §6:21 58: 3
72:9,14 78:6 91:692:3 227:18 |
232:15,21,23 23345 234:2 241:13
246:8,10,12 250:3 272:16 275:23
276:25

door [1261:3 :

doubt [11236:20 | i i i i

down [15150:12,12 51:14 52:12/53:|
21 54:8 70:4,16,23 95:3 100:10
284:14 286:10,181288:11 i

downloads [2264:3,8

downward 121 42:22 278:13

dramatically [1181:15

drive [414:13 51:13 63:7 249:8

drives [2166:20 227:21

driving (2 64:6 66:24

drop 11181:2

drops [1]273:2

drove [3]247:21 248:16,25! ‘

due [2198:9 270:19

during [3] 46:4 289:8,17

E

each'[8140:16 43:18 50:18 94:2,3
228:18 261:20 270:25;

earliér [9146:1 47:19 61:16,93:18
97:14 98:1,24 243:7,16

earning [1252:11

easier [3160:5 230:23 231:1

easy [1231:5

ebin23:12100:1, | | | |

econometrics [3169:24 71:2 267:
14

economic [1149: 12 61 13 23 e.z
5 63:19 242:17 251:19,20 252:7,
12,12

economically [11280:25

economics [444:21 48:22 70:5
241:4

economists {2 51:17 53:8,

editing [11100:3

Sheet 4

Heritage Reporting Cc‘)rpc‘)rat‘ion‘
(202) 628-4888

consistently - editing




Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6, 2017

effect 14 43:25 55:11,17 56:16
58:16 59:6 95:15 98:12 179:15
181:5182:3 235:25 243:13 249:2

effective [3140:12 179:16 244:21

effectively i3] 39:2 98:13 281:2

effects 12192:3 250:5

efficient (11 280:25

eisenach [58]40:18,22 41:4,11 42:
23 47:11 48:7,22 53:12 56:7 61:
17,19 63:18 66:4,19 67:11,22,25
72:17 73:7,12 74:17 77:13 78:6,
10 89:11 91:6 92:11 97:4 98:4 99:
9,18,22 100:6 179:13 188:15 226:
4,16 227:14,20 229:13 230:13
233:2 261:8,10,20,23 262:4 263:9,
22 264:6 266:2,8 267:3 268:20
269:20 271:6 274:19

eisenach's [50] 36:20 39:9,16 45:
3 49:14 50:7 51:8 52:14,24 53:6
54:16 55:21,22 56:15 58:16 61:13
63:1172:8,17 73:3 75:12 77:5 89:
23 92:19 93:14 94:21 95:25 96:7,
14 97:1,11 181:6 225:7 231:8 238:
21,25 242:1 261:5 263:2,5 266:18
268:14 269:18,23,25 271:12 272:
8,20 273:19 275:1

either [6162:22 70:19 238:15 240:
25 242:4 2799

elaborate [11179:3

element [1152:8

elements [3]162:8 280:1 289:1

elevated 121 38:2 93:3

elevating [1 95:15

eliminate [11180:17

elkin [15:3

ellis [112:23

else's [1182:9

embedded [11246:15

emergency (11261:3

empirical [4162:21 232:15 233:21
250:4

empirics [1165:11

encompasses [11271:24

end [17138:23 58:7 64:12 71:17
236:1 240:8 265:20 266:8 267:25
273:24 274:6 276:3 278:15 284:
19 285:23 286:7,25

ended [2 268:4 287:19

ends [2141:6 288:24

enough [7162:6 89:19 235:5 236:
21 239:23 251:4,24

entered (31 233:9 235:17,22

entering [1241:23

enters [2156:5 93:22

entirely (3147:21 100:20 270:19

entirety [1282:13

equal {41243:2,4 244:12 245:5

equilibrium [1] 56:23

equivalent [1148:5

error [1283:20

errors [1]283:1

esq 3712:4,5,6,7,8,9,10,11,12,18,
19,20,21,22 3:3,10,11,12,18,19 4:
3,4,10,11,17,18 5:3,4,5,6,7,8,15,
16,17,18,19

essentially [1229:22
established [21238:17 243:15
establishing [2165:6 231:9
estimate [5155:17 70:25 89:16 92:
19 94:21

estimated 141 39:17 58:1 100:17
231:18

estimates (2167:3,4

estimating 21 89:23 95:13

estimation [2]68:18 90:2

evaluating [2148:24 280:15

even [14142:6 58:13 64:7,17 66:13
69:24 76:6,8 180:3 236:22 238:9
249:4 282:16 286.6

everybody [41182:9 252:12 264:4
281:25

everything 121 65:18,20

evidence 2162:21 71:10

exactly [51240:17 241:7 277:1
289:1,1

examine [196:14

examined [173:11

examines [1166:4

examining [1173:8

example [131 50:10 57:6 59:6,7
162:3 228:11 232:16 236:17 240:
6 242:7 251:22 262:17,23

examples [1247:3

excel [11228:16

exclude [(2147:17 90:13

excluded 91 42:19 48:22 49:5 98:
20 271:22 282:12,15,23,23

excludes 4141:21 47:21 66:9 90:
6

excluding (31 94:5 97:13 271:18

excuse [3]60:6 89:3 261:2

excused [1252:18

exercise [5139:4 244:19 273:6
286:20 287:12

exhibit 1141 56:12 59:13 272:12
275:7 276:8 283:14 284:22 285:3,
5 286:14 287:17 288:7 310:14
311:1

existence [21187:19 242:19

existing [21230:24 288:18

exists [11278:25

exiting [11241:24

expect [4150:18,19 71:21 235:21

expected [6150:1 72:5,12 243:10
252:11 267:21

expenses [1269:12

expert's [160:14

experts [1160:10

explain [8141:8,10 49:18 68:14 69:
274:189:13 271:5

explained [4142:23 61:16 93:18
251:21

explains [2171:22 265:8

explanation 121779 266:12

expositional [11242:22

expressed 5168:23,25 69:3 96:5
264:17

extent 131 94:6 241:22 270:12

extreme [1150:8

extremely [11240:25

eye [213:570:2

eyeballing 11169:24

F

face 31 230:2 235:8,12

fact [33136:5,14 37:19 41:22 43:3
45:1 46:2 47:25 52:1 55:4 62:4,17
64:16 66:8 70:12 76:10 89:4 95:
12 101:17 179:14 229:6 238:4
240:24,24 241:8 242:14 244:8
246:8,21 250:17 277:2 278:24
279:2

factor [4156:5 98:14,22 99:4

factors [5137:3 64:8 66:18 264:14
266:24

fail 111180:23

failing 11243:9

failure [139:10

fairly [2176:7 276:4

fairness [139:6

fall [2175:11 269:1

fallen 1142:13

false [11234:17

familiar [1267:2

famous [1140:20

fapr(11:25

far [2]93:5 267:25

fatal 11 66:14

favori1230:8

feder [611:12 45:18,20,24 47:12
48:2

feel [1250:12

felt (11264:17

few [5158:22 71:3 282:25 283:19
289:21

fewer [11231:3

field [1226:12

fifth (113:14

figure [21138:4 47:14,15 51:24 68:
10 72:18 73:22,25 97:25 226:13
234:1 273:15 275:11,12,16,21
279:15 282:18 287:1,13 288:22

figured [11241:14

figures 3146:14 181:1 287:18

filings 11160:11

film [21264:23,25

final 111101:3

finally [2175:3 95:5

financial (1 267:7

find ©147:11 64:12 65:13 96:21
239:12 276:22

finding [1159:17

findings [1136:5

fine [B179:2 95:22 265:13

firm 6144:8,17 251:24 252:3,4,6

firms [10140:25 41:3,14,16,21,23
42:7 45:8 241:23,23

first 1231 54:14 68:14 76:3 89:12
93:6,8 94:1,16 97:7 101:6 236:14
263:7 270:3,4,11 272:17 273:18
274:8 275:15,16 276:21 282:24
286:2

fit 151 63:20 69:9 70:6,13,15

fits 11170:10

fitting [169:25

five [2160:23 78:22

fix [11274:5

fixed [21283:1,19

flat (1234:6

flaws 3193:25 94:20 95:24

floor [111179:15,17,20,23 180:17
181:3,24 182:5,6,14,15

fluctuation [1146:3

fly 111100:3

focus [4178:5 226:6 242:16 265:5

focused [2177:15 284:22

focuses [3174:17 77:16 100:7

focusing 13175:17 179:11 226:7

follow [11181:21

following [2147:3 49:19

foltz 11 5:6

footnote 41232:8 237:20 238:1,5

force [164:10

forces [151:12

forecast [1267:17

foregoing [11312:3

foreign [1277:23

form [9146:14 55:12 70:8,14 71:4
74:5 228:22 229:4 230:12

formed [1 269:24

forms 170:6

formuia 51 38:5 233:18 234:4,5,7

forth [4156:21 73:2 91:14 284:8

forward 141 56:14 67:12 69:18 242:
20

found [5168:17,17 98:8 101:11
225:10

four [11180:23

fractions [1146:21

framework [11245:12

francisco 12 5:22 252:3

frank (11 2:6

free 110149:16 50:23,25 61:14 78:6
89:18,24 92:20 93:2 236:15

free-to-the-user [21236:3,12

friedman [1165:9

front [11251:7

full 21227:18 249:19

fully [¢139:8 51:25 52:3 55:3 56:
18,19,19,20 227:20

functional [3170:6,14 71:4

further 1 97:22

future [11169:12,20 70:11,16,24
71:22 100:13 241:6 251:5 252:13

Sheet 5

Heritage Reporting Corporation
(202) 628-4888

effect - future



Rates and Terms (Phonorecords IIT)

Docket No. 16-CRB-0003-PR.

OPEN SESSIONS

Aptil 6,2017

267:18

G

gain [244:2 50:18

gains [2158:9,9

gans [7153:13 55:9 59:23 242:25
244:16,22 246:24

gans' 21 54:21 55:2

gans's [3]159:14 60:7 243:1

gather [1175:15

gave [4]1240:6 242:7 252:8 280:9

general 6] 53:4 228:4 249:23 276:
22,23 277:3

generally (101 36:13 45:15 46:13,
19 94:9 96:19 187:5 270:21 277:
21 278:25

generated [1149:10

generating [11251:19

generic [11237:3

gets [5153:24,24 55:9 90:14 100:
25

getting [14] 38:21 50:20,21,24 51:
1,2 52:11 §3:10 58:14 90:23 242
10 250:22 270:15 281:13

girl [11228:8

give [8143:20 50:8 59:22 180:9,16
270:25 281:21 285:13

given [12142:17 47:10 93:21 94:24
100:21 101:16 235:22 236:20,25
244:8 269:14 274:23

gives [5170:10 252:13 273:15 275:
15,21

giving [1281:18

gmr [41235:18 236:2,11 238:18

10 91:18,21 252:20 287:25 288:
18 289:8,15,17 310:15

google's [41288:4,13,21 289:3

got [19] 50:4 52:7 55:7,13 63:5 65:;
11 74:22 76:11,21,22 77:21,22,22
227:9 239:10 264:24 267:9 272:
21278:9

gotshal [313:4,13,20

greater [3158:13 181:11 265:8

green [2141:2 47:21

greg [11252:20

gregory [11310:5

grounds [1] 66:9

guess (171 66:9 68:1 89:19 94:4,8
180:2 226:12 231:18 235:13 240:
4 251:22 263:7 270:11,12,21 273:
9 282:5

guiding (2 288:24 289:11

guisbhond [115:5

guys [1244:24

H

hair i11228:9

half [1142:5 46:9 71:21 72:23 181:
12 284:14,20

happen [3150:23 249:5 281:5

happened 21 249:6 289:5

google [15] 5:14 36:23 37:1,7 90:7,

happening [6165:12 71:14,24 75:
22 251:2,8
happens [11230:8
hard 111228:20
harm [1]248:12
harris [112:10
head [1169:1
hear [11263:8
heard [336:12 162:10 265:19
hearing 12160:25 183:2

heart [1198:24

heck [1266:7

helped {169:8

helpful 121162:9,12

helps [173:23

herring 1171:14

herring's 12172:7,11

high [7166:11 67:21 78:9 93:20,21
96:13 274:9
higher [30] 36:17 38:6,7,17,19 45:
7 46:5,6 49:23,25 58:2 90:20,21
91:2,9 101:2 188:5,8,8,12 234:21
235:9 241:18 247:21 248:16,18
262:18,24 267:10 281:24
highest 2143:8,13

highlight [11242:16
highlighted [2 58:6 97:10

hifl (112:21
historical 81274:2,7 282:5 285:

1286:14,25 287:13 288:14

historically (21288:25 289:5
holding 2150:11,12

hong-an [113:19

honor 6] 36:2 54:1 60:21 78:21
252:16,19

honorable [#11:11,12,13
honors [1101:20

horizontal [2140:10 75:9
horse [1264:16

huge [11284:18

hundred 1271:17

hung 11 242:10

hydraulics 12151:14 52:20
hypothetical 2] 244:21 246:2
hypothetically (1157:19
hypotheticals (5] 233:25 234:2,
20 244:15,17

|

idea [5] 265:4,21 266:21 267:19
281:18

identical (2162:12 63:17
identified [3167:6 95:24 97:6
identify [1197:5

identity (163:24

iii [111:9

illinois [14:14

illogic 21242:11,18,20
illogical 13149:2 242:15 249:13
illustrate [1173:23

illustrating 11174:12

illustrative 2157:4 92 6
image'{1228:2° '

images [5174:20,21,25 76:21 77+
23 i i i i

impact 4192:17,18 243:8 249 21
impacts [1151:8 |
implausible 11 44:7
implication [2146:8 94:19
implications [2155:20,22
implicitly 111245:8 |

implied [81269:21 273:10 275:17
implies [21243:1 247:8 ! ‘
important'[4] 36:25'76:23 280:13
282:10 ! ! ! i
impose 1281124 |
improvements [159:25
imputing 11 241:2 |
inadvertently {11248:10
inappropriate/[11244:10

ine 412:17 8:2 4:2 8:14
inclined 111 227:8

include 5140:16, 11 47: 16 49:9 °
228:11 1!

included (9 273:1 282 13
includes [4 47122 §5:2 229:20,20
mclud\mg 4 45:10 187: 20 269 3
282:21 1 1
incomplete [2191:6 282:11 |
inconsisténcy [2155:23 56:16
inconsistent [249:17 51:5
increase [81 44i3 53:16 58:13 70:
25 71:18,22 249:221289:7
increases'[1100:18
incremental {1281:15
incurred [11269:11!

indeed (2] 65:498:4
independence [111:18"
independent [1100:20
indicated (2] 225:22 232:2
indicates [1251:17 |
indicating 1 236:15
indifferent 1153:23

industry [13136:13,17 45:14 181:
16 187:17 242:19 250:10,16 251:
1,16 263:23 283:7 284:2
inflated [41:38:22 51:6 56:4,6
influences (1240:20 '
information 21 89:5 269:15
informative (1167: 13

initial 2 2éo 14 15

mltlallﬁ&( 21 75:15 180:3 ‘

innovatio [21 247: 19 248 12
mputﬁ 11

metance ]26#! 20 275 15 284 12
mvtead [7142 58: 8 776 276 10
286:17,19 287:11 |

intelleftu lm%n.‘ 4
intended [21 54:11 249:10
interactive 55 38: 348 15,16 52:
1163:17 56:3 §1:15 77:1 78:7 89:
16,24 %3 :12 946 97:0 100:18 180:

11 187:23 232:4,13 233:7,19,23
234:12,21 235:9 236:16,23 237:
11 238:7,14 239:3,6 240:8,15,21,
24 241:6,9,14,19 243:21,25 244:9
245:17 251:18 262:14:265:14 269: |
10 270:7 271:15 272:5,18 274:5
275:3,24277:8 | : : :
interactivity tn271:41 1 |
interest [(143:1 | | 1 |
interested (11 284:17 .
internal 121 55:23 56:16
internally [3149:17 51:4 58:3
international [112:3
interpreted 21 248:23 249:4
interpreting 11 92:6
interrupt (2] 248:9 275:5
introducing 178:3
intuition [1166:22
intuitively (11230:3
invalid [1163:23
inversenieg:24 | | | |
invert {1262:10
invest [21250:24 251:5
investigatioh [11267:23
investments [11251:24
involve [2174:24 77:2
involved [11225:24
isakoff [13:3
isn't(81181:21 188:4 230: 23 233
12 244:10 251:15:276:13 284:18
issue [10156:8 60:9 64:23 65:199: |
3 227:13:231:6 263:18 268:24 .
269:11
issues [3190:16 268:7:283:10
itself [3143:1¢ 67:4 26‘2 1! ‘
iv [1198:24 ! ! ‘

J

jacob 113:12

jamesin2:8. | | |

janowitz [29] 2:8 60:6,13,20 61:2,
10 99:7,15,20,24 162:2 178:2 181: |
19,20 182:20,24 187:4,7 188:17
225:2 235:1,5,6 239:15,18247:25 |
248:3,6 252:15

jason [115:19

jennifer 113:11

jesse 11:12 |

job 1278:5 o

johannaimz2:22 , , |

john[(14:3 o

joined 11164:23

joining (1 60:9

joseph [115:16

joshI12:9

judge 61 36:6 37:22 39:24 40:3
42:15,23'43:10 45:18,19,20,24 4T:
12 48:2 51:7 52:2,18,22 53:2 54:
11 55:18 58:22 60:22 61:1,63:8
64:20,22'65:3 66:11 78;13,15,24
89:2'97:20 101:22 179:2,18 180:9,

Sheet 6

Heritage Reporting C()rporation
(202) 628-4868

future - judge




l’

Rates and Terms (Phonorecords IIT)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

15181:17 182:19,22 183:1 187:2
188:16,19 232:2,7,7,12 235:4 239:
16 248:5 252:17 261:2 269:13
276:12 278:23 279:7,18,20 290:1

judges [211:1,14

judgment [1148:8

judicial [21235:14 237:20

jump [8137:4 58:4 288:11

june [21288:14,14

justified [11272:4

justify [11272:3

K

karen [211:25 312:9

katherine [15:18

katz 1141 45:19,20 60:7 63:9 89:10
99:8 179:2 225:3 238:19 252:15,
18 266:16 271:8 310:3

katz's [11261:16

kaveri [112:12

keep [3] 58:19 89:7 94:24
keeping 11278:7

kenneth [115:15

key (3162:16 93:13,13

kick [11179:8

Kind 161 173:3 240:1 268:6 270:20
278:19 280:13

king [115:20

kirkland (1) 2:23

known [2170:7,13

kristine [14:11

L

label (2] 225:25 269:11

label-produced [6175:4 76:14,15
225:18,23 269:7

labeled (2 68:22 283:17

labels 16143:1 53:14,21 187:15
228:25 243:24

lack [11242:17

lagged [1155:13

lam [14:18

lane [215:4 182:17

large [1181:5

largely [11244:16

larger [1158:16

largest [31180:11,14,18

last [11147:9 97:1 100:16 239:19
248:9,10 249:19 268:3 280:9 287:
21 288:11

lastly 41267:11 278:12 283:3 284:
16

later (21 58:5 100:25

laughter 12145:23 247:16

law [11 36:5

layered [1246:25

lead [3158:13 91:23 289:4

leading 4190:5 94:5 98:12 237:19

leads 13149:21 67:2 96:11

learn [11236:10

least [7175:14 162:8 179:7 181:22
236:1 246:22 283:7

leave [1250:11

leaving 3] 52:23 90:15 279:22

led 31 240:12 241:18 264:1

left 15150:14,17 92:24 280:5 284:5
legal [1270:13

leonard [51252:21 263:4 266:17
279:20 310:5

less 8141:24 50:2,21 51:2 56:25
227:10 265:5 274:11

lesser [1289:12

letter (21163:4 173:7

level 6167:21 78:9 93:2 188:9 231:
9 280:5

levels 18169:23 279:3,10
lexington [1112:24

library [311:2,16 281:13

license [3]166:11 226:23,24

licenses [101 66:7 264:20,20 265;
17,18 266:2 268:18 269:16 277:
15,20

licensing [31 77:19 276:24 288:19
licensor [11264:13

life (2 236:25 278:4

light 111272:8

limited [7137:20 60:13 92:4,8 241:
1,9 284:17

line 14140:15 41:2 47:21,21 69:10
70:172:12 92:7 100:3 239:19 281:
17 283:25 286:22 289:3

linear [4169:10 70:8 72:8 73:1
lines [21269:1,13

link [11 240:22

lisa [112:7

listed [1194:1

listen [3]263:16 269:8 281:22

listeners (11180:10

listening 2] 264:9 265:24

little [4137:24 181:19 262:24 278:
14

lip 101 2:13,23 3:4,13,20 4:5,12,19
5:9,20

locker [31282:15,21 284:11

log 1170:8

logic 12149:12 242:17

logical 121 240:22 242:13

long [21251:11,12

look 1451 36:19,23 37:6,8 38:12 40:
25 44:20 45:2,2,5,9 64:1,13 65:19
68:2 75:6,21 76:19 77:17 89:20
100:14 182:7,12 187:17 226:11
232:19 238:1 239:17 242:12 261:
5,15 263:1 266:6 267:2,3,3,6,8
268:3 272:3,15,17 283:23 286:8
288:25

looked [17140:22 41:4,14,14,18
63:4 65:16 67:25 68:4 89:14 90:9
233:14 261:20 264:6 268:20 273:
20 285:16

looking 1201 36:11 37:14 40:25 45:
12 46:13,19,21 47:24 100:11 225:
10,14 232:18 234:19 235:15 245:

16 266:12 268:8 276:5 281:16
286:21
looks [6164:6 65:20 67:16 70:3 76:
9228:14
lose [1144:1
losing [1250:18
losses [1252:12
lost 121247:19 248:14
lot [20146:15,16 53:3 60:5 62:13
74:6 75:6 77:11 78:3 252:4 262:
18 265:5,10 266:7 267:12 268:23
269:2 273:6 276:25 278:21
lots [3137:3 63:7 244:17
loud 11 57:11
fow [3137:8 49:22 95:14
lower (23] 41:6 43:22,24 44:9,12
46:7 47:11,25 48:12 51:15,20 70:
11 90:23 91:1 182:15 234:22 235:
9 243:2 265:10 269:1 280:11 286:
8,25
lowering 121 44:4 280:14
lowest [31229:12,14 266:4

M

made [11138:10 72:3 101:1 179:18
235:7,13 247:7 248:22 249:13
262:1 289:8

madison [11:17

main [3195:1,10 234:12

maintain [1179:19

major [3178:12 95:9 187:9

majority [1289:19

majors {11 74:5

maker [11264:25

man (1] 278:15

mancini {114:3

manges 131 3:4,13,20

manifestly [1234:9

many i6141:6 55:1 90:16 262:1
268:18 288:18

margin [2158:10 59:3

marion {11 2:10

marked/received [21310:14 311:
1

market [31137:21 38:2,22 39:2,4,5,
10 44:16 49:16 50:23 51:1,12 61:
14 62:12 63:17,17,24,24,25 64:10
78:7 89:19,24 92:20 93:2 98:3,7,
12 101:7 252:9,14

marketplace [6169:15 179:21
246:12 247:22 248:17 249:9

markets 6151:10 62:18,24 64:4
242:5

marks 2301 3:10 36:2,9 37:23 40:1,
4,6 47:13 48:13 55:19 59:4 60:9,
16 61:11 66:2 78:14,19 79:2 89:6
99:10,17,21 100:2 101:20 234:24
239:13 247:23 248:1 252:16,17

marx 145:18

marx's (159:25

mary [12:20

match [1232:12

material [3]40:2 78:21 225:24

matter (91:4 37:25 48:21 65:9 91:
12 101:4 241:4 276:23 277:4

mattern (115:17

matters [442:20 52:15 62:13,17

maximum [] 285:24

mayer [314:5,12,19

mazzello [112:20

mean [40] 36:11 37:12 38:10,12 46:
11 49:2,18,19 50:9 51:12 53:15
61:25 62:14 66:17 70:1 74:21 94:
4,25100:21 162:10 180:1 182:8
225:9,20 226:24 229:14 231:12
232:8 241:21 242:3 247:11 250:
13,19 266:5,9 274:16 278:13 282:
19 283:3 287:6

meaning (1] 249:4

means (8] 38:18 50:14 55:25 56:5,
25 58:10 262:8 265:13

meant [4] 54:4 229:16 279:2 289:
11

mechanical [38] 38:9,19 39:11 49:
22,25 51:11 53:7,17 56:6 57:20
58:1 90:24 91:3 92:20 93:3,24 94:
21 96:13 179:20,22 180:17 182:
15 188:6 234:15 240:11 241:3
242:3 246:20 269:21 270:9,19
273:10,25 282:6 285:11 286:16
287:8,16

mechanical-only (1 179:6

mechanicals 51 54:3,5,7 58:13
92:25

media [113:2

mentioned [3147:18 89:10 91:18

ment {11162:17

merk [15:18

method 18] 269:23,25 271:12 272:
15 275:1,2 276:6 287:4

methodologies [31231:19,21,24

methodology.i5140:24 47:4,6
101:18 231:8

methods {1269:19

metric 21180:11,14

michael 12 5:3 310:3

micro-synch [11265:18

middle [157:3

midpoint [1267:5

might [11146:23 70:3 75:1 76:24
94:4 162:12 264:25 269:10 271:
16 278:8 280:8

mike (1171:14

million [31288:15,20,23

milfon [1165:9

mind [7145:24 57:9 91:12 240:2
241:12 242:6 280:20

mine [1172:16

minima [131278:17,18,22,24,25
279:6,10,11,22,22,24,25 280:5

minimum 16136:16 179:6 285:24
288:24 289:11,17

Sheet 7

Heritage Reporting Corporation
(202) 628-4888

judge - minimum



Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

minimums [2145:16 182:11

minus 31 276:13,13,15

minute (41 50:25 69:2 272:17 286:
6

minutes [3]158:22 60:23 78:22

mischaracterize 1150:9

mischaracterized (11239:14

misled [11187:4

misquoting [11248:2

misremembering [61179:9 180:6
181:9

missing [191:24

misspoken [1154:1

mistake [11248:7

misunderstood [2153:1 70:22

model 111 188:2 244:10,15,18,20,
24 245:1,3,4,6 267:17

modeled 121 243:4 246:22

models [2]187:20,20

moment 5] 60:22 261:15 268:12
273:11 275:5

money 15 44:19 50:2 181:15 250:
18 281:21

month-by-month [11289:20

monthly [11181:23

months [3146:24 47:9 289:21

morning [7193:5,17 94:18 97:9
225:17 231:7 240:6

morning's [1225:4

most [19137:9 42:18 44:2 46:24,25

8 247:21 248:16,25 249:8 277:3
280:19 289:18

move {5]182:21 252:22 261:3 264:
19 276:17

movie [11264:25

moving 51 53:3 74:21,21 77:23
266:15

much [22146:15 63:16,17 70:11
181:11 188:5,8 230:23 241:20
242:3 264:8,17 266:20 267:1 268:
17 269:1,4 270:18 274:9 281:1
286:8,25

muddled [1154:14

multi-year [1155:14

multipart [1234:6

multiple 13168:11 74:14 229:5
multiply [1285:12

multiplying [11 262:6

music 211 2:2,17 5:2 75:5 76:18,
23162:14,17,19,22 226:1,3 236:3,
12 238:23 249:23 250:22 263:16
264:10 265:24 269:8

music's [11287:25

musical [43] 38:8,19 49:16 57:20
61:15 63:21 68:22 74:19,24 75:8,
24 78:8 89:17,25 90:25 91:3 92:
12,21 93:24 95:15 96:13 100:18
228:2 239:5 240:11 247:4 261:14,
19 262:2,6,10 265:6,8,10,11 273:

66:21 67:8,13 71:15 76:22,23 100:

14,15,25 275:13,18,21 287:25 289:

7
must [4164:6 179:16 234:14 270:9
must-have [1137:19
myself 111247:15

N

n.w (2] 3:5 4:20

name [1167:15

narrow [2142:18 64:24
narrowing [11277:7

nash [2 57:5,17

nashville [12:3

national [12:2

nature [41239:2,24 241:24 268:23

necessarily [8151:12 53:13,15 54:

771:5
necessity [(1141:17
need [10] 45:21 46:12 62:5 91:19
92:5 98:5,20 233:22 250:12 270:
24
needs [3161:17 62:2 236:6
negotiate [1145:14
negotiated [11241:23
neither (1 227:19
net [B144:11,13 252:10
neutral [138:12

new [12] 2:15,15,25,25 3:15,15 4:7,

7 5:11,11 241:23 279:16

next [7139:22 70:2 78:23 93:4 96:
25 239:19 266:15

non-interactive [18] 232:6,13 233:
19 234:23 235:10 236:16,18,24
237:11 238:7,15 239:2,5 240:19
266:19 270:8,14 273:7

non-major [11228:24

non-majors [2]229:2,5

nor [11227:20

notable [1193:17

note [4164:15 65:6 99:8 270:11

notes [1312:5

nothing [3137:13 278:4 280:19

notice [170:14

notion [1144:7

number [65] 41:23 42:8,13 47:24
48:4,10,11 51:5 55:10 58:16 59:9
65:18 71:20 76:5 77:10 90:4,5,13,
20,22,23 91:1,2,7,9,10,14,15,16,
21 93:19,21 94:9,9 95:3,4,14 100:
12,14,25 101:2 181:11 229:8 261:
16 268:3,6,8 271:17 273:2 274:3,
5,15,18 275:3 280:14 284:2 285:
13,14 286:14,17,18 287:9,10,16
289:2

numbers 29 46:23 54:25 57:11
63:15 65:16,23 66:9,14,16 72:16

75:10 77:8,10 98:19 99:14 100:10,

19101:6 187:5 267:9 273:23 274:
7 275:13 276:7,9 283:4,24 284:19
288:11
numerical [1233:20
numerous [1196:10

object 11239:13

objectjon [5199:7, 1p 182:17,234;
24 247:23 '

objective 1239:6,7.

objectives [2138:25 180:24
observation 1 251:15
observed (11188:7 1
ohvious [11271:4

obviouslyil21 181:14 251:12:
occasionally [11289:20:

offer [2158:20 61:22

offered [2166:19 77113

offerings 11241:16 i

offset 17 51:25 52:3 54:3,18 55:3,
5,9 | | | !

offsets [1154:23 |

often 81 265:23/281!14,22

okay (€5 36:11 39:15 40:3,9,18 41:
542:9/14,20 43:10,19,22,25 44:1,
3,6 50/20 52:11,11,13,19 54:13,13
57:16 59:20,23160:5 64:5,20'65:
20 69:11 74:12176:6 78:11,17 89:
2,9 90/7 93:8 97:21198:2 100:4
101:22 162:14,15 182:25 183:1
188:4,14,15 225:131227:2 228:12,
22 237:25 238:3 239:25 242:15,
23 246:16 247:17 250 3‘7 281 20
283:5 ' : : .

older (142t21 1 |

on-demand (1 263:15

once [2168:13 283:25

one [81)36:25 37:9 38:24 40:21 43:

8,17,19 45:6 46:18,22,22 49:25
51:20 53:18 55¢8 57:8 59:1 60:22
61:25 62:16 66117 68:3,15 69:23
70:7,14,19'74:4,15,17 76:21177:4,
5,10 94:4,5,16 97:7'98:5,6,13 100:
6,16 162:7'180:1 225:17,21 227:8,
22 229:12,23 230:1,11,18 231:19
232:9,10,11 233:17'234:5,6 235:
18 241:1,91242:4,8 243:9,16 '244:
10 247:13 248:24 263:13 266:25
267:15 268:20,21 269:4 280: 11
282:9,10 287:21

one-off [1265:17

one-time [2172i2,3 "

ones [7166:21 67:6,7 71:16 94:10
225:21 237:17

only [8160:18 61:7 74:25 94:4 232;
18 264:7 268:11 284:14

onward [172:12

open [19] 39:24 §7:10 78:20,23 79:
3101:21,23 163:3 173:6 182:22
183:1,3 188:15,20 252:22,23 287:
22 289:24 290:2

operate [11236:7

operating [160:17:

opinion [€137:21 38:20 47:563:
15 70:24 250:16 264:211266:17 !

270:4

opinions (31 268: 13 269 24 271
10

opportunity [1 60:12

opposed {2146:24 279:14

opposing [2161:5,8

opposite (1241:8

opt-out [1] 266:18

optimistic (2251:4,13

oralia40:4 |

original 111283:17

other [5540:17,23 41:1,23 42:2,
10 43:18 45:1,8 46:6 49:7 57:21
70:12 72:15 73:2 74:3'75:16 76:
16,19 77:22 91: 22 94:2.4 97: 24
101:6 181:22 22519 228:18 230:
11,18 234:6 237:14,17 241:12
243:14 264:7' 267'14 268 7 269 3,
14 271:7,11,21 272:23, 24, 25 276:
2277:12 284:6 286 3,3 7, 12 287
4,19

others 3] 37:18 9‘& 20 229 4

otherwise [2173: 25 91 3

ourselves [153:11

out [37137:4 41: 1745 2 48: 451 24 j
25 57:11 58:1 63:16,18 68:10 69
3,10,11 70:9,21 73:25 75:11 89:4
90:15 94:2,4,7 98:6 100:11 181:6
187:6 229:24 234:1 241:14 248:

25 262:12 263:10 264:5 279 16

284:5 287:13'

outcome [2139:1 51:1

outcomes [1139:3

outdated [11250:10

outlier (1377 o

over [15150:14,17 65:16 71,18 92:
24 94:25,25 98:23,25 228:9,13
229:6,10 286:8,10

overall [11]53:16 90:21 94:19 95:
2 96:6,9 231:25 266:21 269 14
281:25 284:2

overarching [1 63:19

c»verllapp»mg 131 4:2 25 43 4 228
18

overly 165:12

overriding 1 64:11

overruled [21 235: 4 239:1 6 f

own [2151:6 62:25 ‘

owners [7148:14 §3:9,22 187:21
243:9 245:17 282:17

owners' [2448:19 51:16 98:16 |
188:10,12 248:19 249:2,8,19 250: |
2,5 271:24 274:8 282:3 283:6,25
284:3,15,21,24 287 2, '°4 288 1'3
289:5

ownership [ 42:25 4&4,4},5,13

P
page [71156:11 59:15,18,19 239:20
248:3 249:20
paid 1331 38:1,6,18'53: 16 54:6,7,9

Sheet 8

Heritage Reporting C(‘>rp(‘)rat‘ion‘
(202) 628-4888

minimums - paid




Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

56:1,3 61:14 78:7 89:16,24 97:9
100:17,22 179:16 182:3 187:15
232:16,22 236:3,12,15 239:5,6
241:19 242:1 262:15 282:15,21
285:11,21

pandora [30] 3:2 66:8 67:16,20,22,
2568:4 71:13 73:3 100:9,12 180:
3 232:17,18,20,25 233:7,9,22 234:
16 235:11,17 236:6,17 237:13,18
267:7 268:3 310:21 311:2

pandora's [1266:18

panel [5147:5 98:8 251:7 283:17
284:10

panels [11283:16

paragraph (18] 56:11,13 57:3 58:5,
7 238:20,25 239:9,11,20,21 242:
25 244:13 247:17 248:11 249:16
250:7,13

paragraphs [11249:12

parameter [1197:2

parameters [2191:19 101:15

paraphrasing i1248:10

park [15:10

parkway [13:21

part (20146:11,12 47:1 51:19 72:1
76:22,23 90:2 92:3 100:25 162:23
180:25 230:10 242:9 264:7,7 270:
14 277:13 280:2 289:18

partial (2142:3 69:15

particular (201 40:19 41:15 59:15
61:23 67:12 74:20 77:14 89:15 90:
393:10 94:1 97:12 180:19 188:2
230:12,12 242:8 265:1 268:20
271:14

particularly (31 63:12 225:18 269:
15

parties (2 57:21 278:7

parts [3153:3 231:18 242:1

party (174:3

party's [2161:6,8

path [11251:1

patrick (1 5:4

pause [11180:16

pay [3]1181:23 236:19 278:11
paying [13] 36:15,15 37:1,8 162:19
179:6,22 180:18 182:5,6 270:22
281:12 282:20

payment [5] 272:18 274:1,24 275:
18,20,25

payments 6] 76:17 188:7 233:22
270:24 288:15 289:8

pays [8145:7 182:15 187:9
people 11136:17 45:13 46:16 180:
2 246:22,24 267:16 269:7 281:7,7
282:20

people's [172:15

per [1140:12 42:8,9 163:4 173:7
271:17 272:18 273:3 274:1 287:
13 289:22

per-100-stream [11276:11

per-month (41 285:13,14,16,19

per-play [23136:21,23 43:23 46:14
96:7 98:19 101:12 182:10 187:9,
12,16 188:3,7 238:22 280:17,21
281:5,7 282:5 283:23 284:20,22
286:16

per-stream [3]46:10 276:11 283:
22

per-subscriber 8] 36:16 45:16
96:15 278:17 279:2 288:24 289:
10,16

per-user 15 187:15 188:6 276:10
279:22,22,24 284:25 285:6,13,14,
16,19 287:1,5,14

perceive [170:4

perceived [172:2

percent [32] 36:12,15 41:21,24 43:
7,7,7,8,14,15 44:3,8,23 58:2,17 64:
3,19 71:21 72:13,23 98:8,23 181:
12 262:3,7,11 277:16,18,20 288:
23 289:6,19

percentage (71 36:22 43:24 68:23,
2569:12 72:19 234:6

percentage-of-revenue [17] 37:
6 45:6,7,9,11,13 46:19 262:16
263:20 264:18 276:19 277:1,11,
12 278:3,19 289:16

perfect [4163:24 244:3,6 278:5

perfectly [11265:13

perform [4] 272:7 282:1 287:23
288:3

performance [23178:7 89:16,24
90:20,22 92:13 93:1,12 95:13 100:
17 231:10,13,16 232:3,5 234:11,
16,21,22 238:22 251:14 275:20
277:20

performing 141250:11,17,21 251:
16

perhaps [21225:23 277:11

period (5171:19 72:4,5 90:9 289:9

permitted [161:5

perpetuity [144:12

person [1281:21

perspective [11281:1

peter (21 3:3 4:17

phillip 1112:21

phone [1263:17

phonorecords [3 1:8,9 277:17

pick [31 227:7,8,22

picking [177:14

pictures [1175:1

piece [21245:18,20

pin [195:3

place []146:4 69:14 279:23 280:5

places [1136:7

plan {1281:12

plans 11 284:7

play (21 51:24 287:25

playing [21265:23 280:12

plays [6140:12 46:16 90:16 98:17
227:10 271:18

please [3]160:23 61:1 270:3

plugged [11234:3

plus [154:9

pocket [1153:18

point [8198:6 101:3,20 234:12 236:
9 239:10 240:17 266:1

pointed [1163:18

points [8140:21 68:6,13,16 70:20
71:3,16 280:19

positing [158:25

position “]137:5,17 92:16 229:21

positive [11252:14

possibly [1234:15

post [11228:8

potential (11279:8

potentially (1167:5

power [18} 37:21 38:2,22 39:4,5,
10 59:3,7,10 98:3,7 101:7 243:5
244:12 245:5

pre-72 [1199:2

precisely (11241:1

predict [170:23

predicts [170:15

predominantly 11 53:13

prefaced [1152:23

prefer [146:19

preferred [11280:17

present [3144:11,13 252:10

presentation [11225:4

presented [1230:17

presenting [191:10

presents (1737

president [1171:13

presumably [153:23

pretty [71241:20 242:3 266:10 267:
19 269:4 274:2 277:9

prevailing (1 262:14

prevalent [1179:21

previous [21277:16 286:13

previously [260:12 251:7

price [14144:1,2,5,12 68:9 249:22
263:21,22,23 281:2,9,10,13,24

prices [31273:22,22 278:9

prime [€15:2 162:14,17,18,19,22
173:4 187:8,11

principle [2153:4 274:21

prior [11233:10

pro [11266:22

probably [537:17 180:14 267:25
277:2 281:23

problem 6] 36:10 39:10 77:22
248:24 249:5,6

problematic (1139;18
problems [3] 91:23 96:20 263:13

proceed [3] 269:17 274:13 279:17

proceeding [7139:12 46:2 53:8
99:6 187:21 288:4 312:6

proceedings [11277:17

produce [11246:4

produced (11225:25

product 181 76:11 247:19 248:14
252:1 263:14

production 1176:18

products 19165:17 76:6,7 225:13
241:25 243:18,19 278:8 279:4

professional [1]76:18

professionally-produced (1]
226:3

professor [3159:14 242:25 243:1

profit [11252:11

profits 61247:6,8 251:19,20 252:
7,13

project [3169:10,11 100:12

projecting [3169:17,20 70:20

projection [6170:11,25 72:8,18,25
73:1

promote [1]39:8

prong [4]187:12 262:3,16,17
prongs [11280:1

property [1276:24

proposal [31148:19,24 49:8 98:16
188:10,13 248:19 249:2,19 250:2,
6 271:24 274:8 282:3 283:6,25
284:3,15,21,25 285:10,22 286:5,8
287:3,24 288:4,13,21 289:4,6

proposals [3] 274:10 278:16 280:
3

propose [1148:14

proposed [31187:20 249:8 282:17
proposing 2] 38:3 49:10

pros [6]1232:12,17 233:10 235:19
237:13,19

protection [11278:20

provide (3172:10 232:25 278:19
providers [2] 284:6 285:17
providers' (21 278:16 280:3
provides 11162:18

proxies [11231:13

proxy [6156:5 61:14 62:16 78:6,12
95:9

pryor[12:13

public 12169:16 277:20

publisher [15]74:23 75:22 76:14,
2077:18 78:2 100:14 226:8 227:4,
5,6,9 228:1,12 230:3

publishers [251 2:2 50:4,13,21,24
§1:1 54:10 65:7 56:24 57:24 67:
17 68:1 69:17 73:9 181:13 243:3,
21,22,24 244:5,11 245:4 264:13
277:15 278:20

pulls {145:10

pump [1144:19

purely 21 242:16,21

purport [11246:11

purpose [41162:5 230:6 245:20
265:24

purposes [11234:4

pursuant [11162:24

pushing [1194:11

put [16]41:22 42:11 47:23 48:4 49:
7 56:14,21 90:19 92:1 100:10 101:
1 234:7 251:7 268:7 282:4,24
puts 12167:11 234.7

Sheet 9

Heritage Reporting Corporation
(202) 628-4888

paid - puts



Rates and Terms (Phonorecords III)

Docket No.

16-CRB-0003-PR

OPEN SESSIONS

April 6, 2017

putting [4191:14 92:2 97:18 250:1

Q

quadratic [170:13

qualitative [11181:4

quantity [2193:13,13

question (26141:8 43:11 49:6 52:

14 240:1 244:25 246:9 247:23
248:1 250:25 270:13 274:22
questions 12191:12 92:9
quickly {11283:16
quite (1277:22
quo [11179:19
quotation [171:19
quoted [171:23

R

raise [2149:5 51:11

raised [1153:7

raises [441:25 90:16 91:12 92:9
ramos [13:11

18,24 66:4,13,25 76:7 77:8 100:8
261:5 262:20 266:1 273:19
ranges [¢] 58:17,20 66:6 101:5
267:4

17 41:6 45:11 46:10 48:15,16,24
49:10,16,22,25 51:11 §3:7 §5:24
56:6 57:20 58:1,19 61:14 64:23
65:7 68:23,24 72:13 75:8,9,20 78:
7 89:16,19 92:14,18,19,25 93:3

12 179:16 180:19 188:8 229:23
230:1,12,14,24 236:19,19 240:11,
20 241:3 242:13 246:16 247:4

8 276:19 280:17 286:25 287:13
rates [5411:6 36:21,22 37:8 40:12
46:6,7 48:23 53:17 72:3 75:24,25
77:3 89:24 92:13 93:2 96:12,13
98:19 101:12,19 232:14,16 233:

7,15,23 238:4,7,12,12,15 241:18
242:20 243:2 247:4,5,21 248:16,
18,25 262:14 267:5 270:22 271:
16 282:6 285:11
rather 4163:10 69:8 262:16 286:
15
ratio 671 51:15,20 52:14,15,16,21
54:17 61:16,17,20,23 62:2,7,8 63:
12,14,21 64:2,13,16 65:14 67:23
68:17,25 69:5,21 70:23 72:17,20,

20 100:5 225:7 226:14,16 230:14
239:4 246:19 247:5,11 261:13,23
262:9,15,19 265:9 266:8 268:1
273:13 275:12

rationale 12161:18 77:14

ratios [23]152:24 58:18 63:5,7,10,

23 53:1,4,5 57:18 58:7,21 63:8 71:
6,11 76:12 98:2 179:3 230:20 239:

range [18]38:13,13 63:4,5 64:3,17,

rate [76] 38:9,16,20,20,21,24 39:12,

94:12,22 96:8 97:9 100:17,22 101:

249:8 263:6 264:2,5 269:21 270:7,

17,18,21 235:15 236:24 237:2,4,5,

24 73:3,6,8 75:13 76:3 77:5 94:16,

16,22 66:4 67:1,12 75:11,16,21
76:1 231:9 247:8 261:19 262:21
266:1,4 267:10 269:2,20

ray [12:19

reach [2173:16 96:17

read 2] 68:8 248:13
readjustment 1] 51:15

real 191 65:13 78:3 92:9 227:22
244:18 245:3,6,10,14

reality [11280:11

really [3€] 37:8 50:22 51:6 62:15
64:3,13 65:11,24,24 66:23,24 71:
7 77:10 90:1 92:6 180:3 248:23
263:14 265:23 267:20 271:3 273:
11 274:12,18,19 276:22 277:5
278:1,22 280:12,20 281:183 283:
18 285:8 288:11,22

reason [16] 42:24 57:16 62:19 65:
7 71:7,8 91:17 231:4,20 236:20
237:12 242:8,10 267:24 279:6
2877

reasonable [31101:13,19 251:14

reasonableness 21 38:14 96:12

reasonably [11279:13

reasons [6146:18 93:19,20 95:12
230:18 280:9

rebuttal [321 39:16 47:16 49:14 56:

12 59:14 60:8,11 61:6,6,8 73:4 96:

3,4 99:8,9,12,13,18 179:11 238:20
240:5 242:24 243:7 247:18 249:
16 263:11 272:12 275:8 279:7
283:14 285:3 288:7

recalc [11267:9

recalculate [11287:5

recall (11197:12 229:8 231:11,13
2345 235:20 236:4,8 243:11,12
273:20

recap [147:20

receive [1150:1

recent [8142:18 46:24,24,25 71:15
264:11,12 288:1

recess [160:24

recognize {2175:11 227:13

recommend [1170:19

recommendation 5} 95:16 96:11
179:19 240:9,10

recommended [11 38:8,16,19,23,
24 39:11 56:6 58:19 90:24 93:3
94:12

record (28] 37:19 38:2,7,18,20,21
43:17,19 50:1,4,15,19 51:2 52:10,
16 54:6,8,9 §6:1,25 57:24 58:10,
14 59:2 87:17 73:9 244:7 275:7

recording [44138:1 39:17 49:15
51:14 53:20 56:3 63:21 68:2,24
74:16 75:9,18,20,25 76:13 77:4
93:11 188:5,11 225:15 226:9,20
228:7 239:4 246:20 247:4 261:13,
19 262:7,10,14 265:5,9 270:7,8
271:15 272:18 273:7,14 274:5
275:3,13,24 277:10

recordings 5 97:10 100:23 188:
8 227:12 265:2°

recount [111250:20

recross [1310:2 |

red [1197:10 |
redirect [21252:16 310:2
reduce [1153:14

reducing [11179:15!

redwood (2 3:41,22

refer [21238:9 281:9'

reference 12199:18 235:13
referring [9167:15 230:19 237:20
248:19,21 249:18 2(:5 18 279:21
281:10 1 1

refers [1273:9

reflect [21271:3:288:19
reflected [61272:11 273:3 283 13»
285:2,17 288:61

reflecting 4139:1,3'101:1 278 6
reflective 11 266:23

reflects [71225:6 229:23 230:1
244:21 252:9 264:14 269:4
refutes 1162:22 :
regard [2 272:15 275:1 °
regarding (2 93:23 96:12
regardless [2165:7 101:8
regression [3169:10 267:13,17
regularity (11180:19

regulation [8150:11/51:10 261:25
rejected 21310:14 311:1

relate [3172:7 93:11 262:2
related [2169:4 282:2

relates 12153:5 226:19

relative [7139:7!62:10,23 239:2
266:14 278:6,7!

relevant 121 234:4 236:22
reliability [5] 73:17 76:10 91:13
92:9 231:6! i

reliable [4142:1:55:17 9 14 264:1:

reliance [11263:5

relied [1261:8 '

relies {139:19

rely [21229:22 242:18

relying [11232:1

remember 9 58:24 68:2 90:21
97:24 163:1 182:7 237 1 251 123
271:16

remembering I 43 5

remind [2157:11 264:4

removing 131179:15,20 180:21

renders [177:12

reopen [178:24

repeat [21 59:18 251:22

replicate 11140524 |

reporti(121 47:3 75:14 96:23 97:6,
25 162:5,13,23 247:18 263:11, 11
267 2 | | | | ! !

reported 1211:24 91t7

reporter [1312:10

reporting (2 162:23 267:7

reports 121 66:5:233!7

represent [3] 229:9,101235:24
representative 2 42:1 90:17 |
represented (21229:12,18
representing [8]232:9,10 245:1
represents [2 98:13 262:9
reproduced [1]98:1
reproduction [21270:15 274: 2’S
requires [11263:21

rerun [1283:9 :
respect [71162:22/231t12 ?32
280:4 284:24 288:4
respectively [11275:14
respond [5143:2 60:10,18 61:5
276:18

responded [1263:11' ' !
responding 2] 249:1 279:20

response [3] 55:21 248:22'249i12 |

responsible 11190:15'

rest [1273:6

restate (161:3

restricted [10140:2,5,13 41 18 43
11 60:3 74:10 78:21 181:18 182:
23 . : ; ; ; ;
result [8141:20 92:10 93:2 180:22
241:18 261:19 273:21 286:11
resulting [175:21

results [2157:4 285:2
resumed [9160:25 79:3 101:23
163:3 173:6 183:3 188:20 252:23
290:2 : \ | | |
retained (11278:17 '
return [11289:24 ! o

revenue [71162:3,23 187: 16 25i2 6 |

277:16,18,21:
revenues [41162:5,13 251: 25 280
23 \ | \ |
reverse [136:4 S
review [1269:19
reviewed 8]73:12,14 99:14
reviewing [1269:18
rhapsody [2] 37:2i1285i20 |
richard [14:10
right-hand (11273:25 |
rights [7162:11,23!77:23 227:12
270:14,24,25 ' '
rightsholder (174:4
ringtone [41263:2,6,17,19
ringtones [71263:9, 13 15, 21 22
264:5,10 ‘ ; !
rise [11252:13
rmr [111:25
role 121227:11:280:13 i i i
roles [136:4 S
roomt [21183:2 187:2 |
row 21 272:17 275:16 | :
royalties [49] 38:1:43:18,20,22,24
44:4,9 49:15,16 53:16 54:4,6,7,9
56:3 63:22 67:10 71:25 90!20,22
92:20 95:14 162:6 181:12 188:5,
12 231:10,13,16 234:10,11.238:22
239:4,6 241:21 242:1,4 24T:121

Sheet 10

Heritage Reporting Corporation
(202) 628-4888

putting - royalties

;
'
N



Rates and Terms (Phonorecords III) Docket No. 16-CRB-0003-PR April 6,2017
OPEN SESSIONS
261:13,14 265:9,10 267:8 286:16 | sector [1151:14 seven [3] 2:14 68:6 70:20 small [144:25

287:8,16,25 288:20 289:4
royalty 371 1:1,14 39:17 40:12 72:
3 90:24 93:12,24 187:19 188:6
232:3,5,21 234:21,22 235:9 240:
20 241:3 243:2 247:21 248:16,18,
24 261:19 262:7 263:19 267:5
270:7 271:16 273:7 275:3,25 276:
3 281:17 287:1 288:15,17
rule [2160:18,20
rules [160:17
run [1} 283:15
running [1234:19
rysman [13]48:7 248:22 249:3,14,
18,21 251:10,21 252:7 276:17
283:18 285:6 287:1
rysman's (6] 276:18 278:14 280:
15,16 282:2 283:9 284:23 287:5

S

s.e [11:18

samay [1]5:8

same [24142:7 48:24 49:6 54:10
73:11,14 92:4 94:11 96:20 227:13
234:9 238:12 252:8 264:12 265:
21 275:3 276:10 278:8 281:18
286:20 288:22 289:1,2,4

sample [14139:18,21 41:11,14,20
42:7 45:8 89:15 90:3,6 91:11 92:4,
8 97:12

san [2]5:22 252:3

satisfaction 12165:5 180:22

satisfy i3] 38:25 39:6 180:23

saw [6163:24 64:1 65:15,23 71:15
97:24

saying (45137:7 41:3 44:11,12 45;
17 46:15 52:12,23 58:11,19,24 59:
8 63:9,23 65:4 66:7 68:8 69:13 70:
19,22,24 72:21 77:17 91:15 93:9
94:24 97:23 101:14 180:5 188:11
226:4 231:4 232:11 233:16 235:
13 239:11 240:22 243:12 244:5,6
248:23 249:3 251:10 281:20 287:
12

says [13]46:12 56:22,23 63:19 64:
24 91:21 92:23 100:7 234:13 243:
6 249:20 250:15 274:4

schematic [1138:4

schmidt [14:17

schmitt [112:22

scibilia [112:6

scott 1215:7,8

screen [11228:20

seasons i2146:5,6

seated [1161:1

second [12]5:21 61:13 78:12 89:
13,14,23 94:13,15 95:18 276:7,9
284.9

secondly 21263:18 274:9

section [6149:13 73:3 96:23 162:
24 261:25 269:5

see [58)37:7,11 40:19 41:5 42:2.5,
11,21 44:13 45:5,5,25 47:24 49:
12 51:23 52:5 58:6,15 63:22 65:
19,19 68:6,22 69:2,4 70:10 72:24
74:2 75:5,14,19,23 76:3,6 90:19
91:9 93:15 97:7 100:3 181:15 228:
19,20 233:22 234:20 235:7 239:
12 240:22 249:24 252:4 262:3
276:14 277:3,4,14,14,16 280:14
284:1

seeing [3165:22 251:14 276:25

seemed [1279:13

seems [3149:2 64:13 244:12

seen [7162:21 71:10 180:3 235:20
236:7,8 262:13

selecting 11 230:11

semel [1] 2:5

sense [12148:21 49:3 76:22 100:
23 226:5 241:4 246:1 270:23 281:
1,17 283:4 287.6

sensitive [11247:7

sentence 61 248:2,11 249:10,11,
20 251:9

separate [1151:7

serious [1190:16

seriously (144:16

served [21 247:20 248:15

service [30142:19 46:4 47:17,18,
19 75:17 76:9 162:7,16 180:18
233:7,11,12,23 235:23 236:7 262:
15 263:14 270:14 271:19,20 272:
1,22,23 278:16 280:3,11 281:19
282:14 284:6

services [94]38:1 40:14,17 41:5
42:7 46:10,17 47:22,23 48:15,17,
20,20,25 49:1,4,8 50:4,15 52:11
53:17,23 54:9 56:3 57:25 61:15
64:4 65:17 67:12,19 78:7 89:17,
25 93:12 94:6 97:10,13,16,19 100:
18 162:12 179:22 180:12 181:22
182:14 187:23 233:19 236:12,18
237:11,14,16 239:2,3,5,6 240:8,15,
19,21,25 241:14,19 243:4,9,11,15
244:9,11 245:4,18 247:21 248:16,
25 249:9,23 250:23 251:4,11 266:
19 271:22 272:24,25 280:21 281:
5 282:12,16,21,22 284:11 285:20
286:3,7,12

services' [2151:16 274:10

sesac [11238:14

session [20] 39:25 40:5 48:1 57:
10,12 58:4 79:1,4 101:24 163:4
173:7 181:18 183:4 188:21 252:
22,24 287:22 289:25 290:3 310:8

sessions [11310:9

set [12140:25 41:3,15,18 43:18 54:
17 67:25 68:4 73:2 276:7,9 282:
11

settiement [41 243:3 250:9 264:12
277:17

several 15143:14 181:22 245:25
246:12 251:12

shaded [1]58:6

shadow [3166:10 77:18 227:14

shame [1234:8

shaped [11228:14

shapes [1174:8

shapley (17151:23 53:4,10 54:20,
24 59:25 245:7,8,16,22,23,25 246:
10,13,17,21 247:2

share (3143:13 44:8,23

shares [2143:6 44:25

shifting (153:18

shooting [11278:15

shores [213:21,22

short [1198:17

shorthand [4138:8,16 49:24 240:
10

shouldn't [2]77:25 98:5

show 9174:3 91:11 95:6 97:2 234:
16 247:3,6 261:7 285:5

showed [1286:14

showing [11140:9,10,11,13,15 59:
22 68:14,21 93:7 179:14 228:17
shown [5170:8 75:8,9 179:14 250:
23

shows [¢136:14 38:5 40:20 41:9
49:21 57:7 71:19 92:3 287:17
side [174:3

sign [1172:11

signature 11312:10

signed [2]228:24 229:5

significant [3172:25 76:7 289:6

similar [13162:11,18,24 66:21,23
72:15 94:15 269:9,10 274:25 286:
21 287:18 288:3

similarly [2137:5 91:22

simply [11162:4

since 51 58:4 90:22 239:16 246:9,
24

singh 13:18

singing [11228:9

single [3148:16 236:19 271:25
sit [21182:11 238:8

sitting [1181:25

situation [41173:4 264:23 265:15
268:23

sifuations [2163:5 265:22

six [178:22

skill (11312:4

skip 11199:4

skips 15198:15,17,20 99:1 101:7
slide 291 39:22 40:8 47:15,16 63:1
70:9 72:9 89:4 90:4 93:4,7 94:14
95:6,23 96:25 97:1 99:8 225:4,6
261:7,16,16,17,17 263:3 266:15
269:24 271:8,11

slides [2178:23 234:8

slight 11 248:2

slowing [170:4

smaller [1] 282:22

solely [11229:17

somebody 21179:16 241:16

somehow M137:7 44:4 64:10 277:
23 :

sometimes [1148:9

somewhat (3] 267:9 273:23 285:7

somewhere [11262:19

song 2] 228:9 265:1

songs 2] 265:3 281:22

songwriters [212:3 281:20

sony [31228:15,16,17

sorry [25143:9 52:5,6,7,25 53:2 57:
24 59:17 95:17,20 187:8 229:16
230:15 231:19 233:3 235:3 239:7
243:22 248:3,12 262:5 274:17
275:5,6 279:1

sort 21 36:13 39:1 41:17 47:7 56:
22 57:1 65:8 68:12 70:1 73:25 74:
2099:2179:10 180:2 181:3 228:
13 268:25 273:9 276:22 280:10
283:1

sound [59] 37:16,25 39:17 47:4 49:
12,15 51:13 53:20 56:2,2 61:18,
22,22 62:3 63:21 66:19 68:2,23
69:20 74:16 75:9,18,20,25 76:13
77:3 93:11 97:10 100:22 188:5,8,
11 225:15 226:9,20 227:12 228:7
239:4 246:20 247:3 261:13,18
262:6,9,14 265:5,9 270:6,7 271:
15 272:18 273:7,14 274:5 275:3,
12,24 277:10,23

soundness [1196:18

sounds [1160:8

source [2198:7 274:15

sources [21181:13 263:23

spalding [1 5:20

span 1} 237:1

speaking #151:17 53:12 263:1
278:25

speaks [3176:10 77:7 227:23

specialties [1267:15

specific 5] 54:25 76:11 162:12
242:6,7

specifically 121187:8 270:2

specifics [31163:1 182:8 246:11

specify [11237:13

spend [2] 266:20 268:17

split 161 57:6,22,23 58:24 59:1,5

splitting [1158:9

spotify 13714:2 37:1 40:17 41:4,19
42:11,12,24 43:1,20 45:6,10 47:
21,22 90:7,12,18 94:6 97:13,15,17
100:22 101:1 179:5,25,25 180:6,
10,10 187:24 251:17 271:19 272:
22,22 282:14 284:6 285:20

spotify's [10142:19 43:25 44:2,5,9,
12 47:17,23 48:23 97:18

square [312:14 74:9 229:19

stable 4162:11,18,23 76:4

Sheet 11

Heritage Reporting Corporation
(202) 628-4888

royalties - stable



Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6,2017

stacey [115:6

standard 3136:13,18 70:5

standing [11281:20

stanton [1]232:8

stark [115:6

start 16144:18,23 65:22 252:22
266:12 269:23

started 31 58:23 179:4 272:20

starting (21 67:20 263:2

starts [1]287:2

state [41238:25 243:1 247:18 250:
7

stated [2161:2 243:7

statement [101 54:16 238:20 242:
24 243:8 249:16 272:12 275:8
283:14 285:3 288.7

states [111:1

static [11228:2

stating 11 249;7

statistically 11 69:19

statistics 1169:24

status [1179:19

statute [11230:7

statutory [7138:25 180:23 226:22,
24 229:23 230:1,24

stay [5154:10 57:14 72:13,22 274:
11

steer [5198:9 240:7,15,25 241:6

steering [4137:20 98:11 240:18
241:2

steinthal 1115:15

stenographic [1312:5

step [2146:12 52:5

steps [1231:3

stick (1176:8

still (181 40:1 47:25 48:12 60:3 70:
12 74:9,25 76:21 77:21 78:13,18
91:9 100:5 242:15 252:5 262:24
284:20 286:5

stills (11227:10

stock [5144:1,2,5,14 252:14

stop [1172:6

stopped [21247:13,15

straight (1] 69:25

straightforwardly [11287:15

strategies [11281:6

straw [1278:15

strawn [315:9 163:5 173:8

14 287:13

11,18 241:9 243:4,14,21,25 244:9
245:4,18 249:22 250:23 251:4,18

10 272:5 277:9

streams [11141:22,24 272:19 273:
3 274:1 281:3 285:13,16,19 287:
11,14

street [313:5 4:20 5:21

strengthens [1241:10

strickler 130 1:13 37:22 42:15,23

stream [5] 76:25 241:6 252:11 281:

streaming [25] 46:4,6,7 97:12 180:

262:15 263:15 265:14 268:24 269:

43:10 51:7 52:2,18,22 53:2 54:11
55:18 58:22 63:8 64:20,22 65:3

66:197:20 179:2,18 180:9,15 181:

17 269:13 276:12 278:23 279:7,
18,21
strike 111 243:23
structure (81 64:9 71:24 72:2 182:
10 276:20 280:17 288:17,20
structures [11246:2
structuring [1] 245;21

stuff 16140:19 64:7 76:16 77:1 245:

9 286:23

stumbling [11231:20

subject [21230:4,7

submission [1196:2

submissions [196:1

subpart [14] 262:22 263:1,6 264:2,
6,6 269:15 273:20 280:10 282:16
284:10,17,18 286:21

subparts 11279:5
subscriber [31162:19 289:22,23

subscribers [1162:17
subscription 17 40:13 41:5 42:
19 47:19,22 48:20,25 97:16,19
236:3,13 271:19,22 272:22 280:
10 281:12 282:14

subscriptions 11272:25
substantial [3137:21 39:4,5

substantially (2147:25 48:11

substitutable 111244:9
substitute [21243:20 244:2
substitutes [21243:11,16
substitution [164:9

subftract (21 273:8 275:19

subftracted 131 90:23 92:23 101:2

successful (1137:10

suffers 11 96:20

sufficient [2162:10 63:25

suggest [3144:15 274:7 280:6

suggested [11244:11

suggesting [21244:13 269:13

suitable [11225:23

suite [23:6 5:21

summarize [2197:3 269:24

summarized [8190:3 270:4 271:
11

summarizes [31225:10,11 261:18

summarizing 31 94:17 95:7 250:
13

summary [6193:5,9,10,15 97:23
99:10

superior [170:18

supplemental (2] 96:4 99:13

supply 111266:3

support [3137:11 51:24 230:9

supporting [137:5

supports [31 62:22 181:6 230:12

suppose [2] 58:8 232:24

suppressed [192:13

suppressing 138157:19 93:1,1

suppression [450:16 58:12,12

92:18

surplus [1150:5,13,14,20 51:9,13
53:14,20,211,24 57:21

surprise [3194:23 236:10 277:5

surprising [3163:6 277:1,4

surrebuttal (2 560:8.61:9

surviving I1243:10

sustainable [11251:2

sustained 2 182:19 248:5

suzanne [11:11 :

swing 11167:10!

synch [8166:6 77:2,23 227:12 264:
20 265:17 266:2 268:23

synchronization [1264:20 .

T

table 151 36:20,22 45:4 59:16,21,
22 63:1 66:6 68:8 99:19,23 283:
18 284:10 287:7,10

take-away [4178:3 93:1§ 95:1,10

tatked [7157:9 95:11 97:14 180:1,
2272 19 278:1

talks 12136:21 22 66 21

tang (14:4

targeted (11278:10

tcc [81262:3,17 278:17 279:3,25
280:4 289:11,16

technical [2156:20 246:14

television [11264:24

tend 12 78: l 239:3 ‘

term [5I 58:6 231:2 251:12, 12 289
17

terms [2111:7 36:23 54:20,25 62:4
65:6 6‘) 1,23 72:17 75:12,20 78:
11 180:10 1181:4 244:21 264:18
273:17 280:22 281:5 286:15,23

test 11179:10

testlfle'd [3163:3 71: 14 251:6

testify (1231:12

testimony (471 ,:9 16 46: 1 47; 2,2, 4
16 49:14 54:22 55:22 56:12 58:23
59:14 61:4 63:2,11 71:23 72:7,11
73:4 92:12 96:3,4 98:24 99:5,9,9,
12,13,19,23 179:11 180:8 181:10
231:7 239:14 240:4,5,6 250:14,14,
15,20 265:19 266:16 267:23 279:
8280:15

text (1246:15

themselves [2143:22 239:17

theoretically [1137:16

theory (11 51:6 61:23 62:5 63:19,
20 65:8,10,13 66:19 69:13 77:9

there's
7,8 50:14,17 53:2,15 54:18 57:20
60:14 64:10 65;7 66:17,22 68:12,
1570:12 71:8 74:5 75:23 76:7,16,
19 97: |5 9‘) 4

the-refore [51 50 22 5;3 15 96:21
265:7 268:25 ZM 2

they've [155:13

thinking 14 44:24 181:4,4 251:11

5 2] 37:20 43:6 46:5,6 48:5,

thinks (51 36:25 66:10,‘_1 61 7 240
20

third 6191:7 95:5,8,9, 1\9 20 [

thomas [15:4 ‘

though [ 64:7 75:17 98:6, 7 282
16 | | | |

threat 12159:15 266:22. ‘

threats (169:17 | | | |

three [13] 50:6 74:5 78:23 101:5
187:14 225:13,14,20 266:9 283:
16 285:16,20 288:11 | i i

three-way [1150:3 ‘

throw [21 286:2,3 !

tie [11.58:21

tight (61 63:20 64: 24 25 65: ‘: 24
274:2

tighter 12 63:16,17

titled [11284:10 } }

today [4151:3 240:14 251:20,25

together [1278:18

took [10142:21 69: *9 7221 230 e‘

267:3,3,5 283118 285:6 288:12

top ] 246:25 273:18 282:25 283:
16 285:18

topic [1267:2

total [11138:6 43: 23 5414 8 56 9
61:14 92:23 97:9 100:22 234: 14
241:25

touch [1268:11

towards 121 78:2 226:12

trade 2136:6,7 =

traditional [175:5

traditionally [1164:25

tran 113 3:19 ‘ o

transcript (1312: 4 ‘ L

transcription [11283:19

transition [2172:4,5

translate [1172: 16J

translates [1172:20

treat [1168:11

treated [1149:6

trend [7142:22 47:10 70:3 267:16,
18,19,24 ‘

trends 14170:2,21 71:7,11

trial 19179:3 101:23 16'l 3173: 6
183:3 188:20 250:21 252:23 290:
2

triangle ©174:9 21!6:13 229:15,16,
18,19 L

triangles [11226: 12

tried 189:15

tries [1156:22

triggered [11181:1

triggering [1157:8

trouble 1159:17 © ‘

true 16162:14 162:11 181 2% 18# 4|
251:15 312:3 ‘

try [31.36:4 70:8, 7

trying [13] 38:11 76 25 180: 25 241
15 244:14,18,20 245:2,3,6 271:23
272:3 2790115 | | ||

Sheet 12

Heritage Reporting Corporation
(202) 628-4888

stacey - trying



Rates and Terms (Phonorecords 1II)

Docket No. 16-CRB-0003-PR

OPEN SESSIONS

April 6, 2017

turn [4161:12 73:6 243:10 263:19

turned [1156:13

turning [1155:20

turns [6145:2 57:25 69:3 70:9 181:
5 229:24

two [24153:24 62:11,23 72:6 76:19
78:23 89:11 187:20 227:8,17,19
231:18,20 237:19 242:1,5 263:12,
25 271:3,5 275:23 280:1,1 282:9

two-thirds [11284:3

two-year [171:19

type [71165:9 74:12,15 77:14 263:
14 280:10 283:20

types [4174:14 268:19 278:10 279:
4

typically 11 228:3

typo [2199:22 100:2

V)

ultimate [1156:23

ultimately 6 38:5 57:2 69:5 76:
25 77:25 231:23

uncertainty [178:4

unconstrained [1151:10

under [10143:16 60:17 188:9 226:
22 262:16 275:16 276:5 279:5
281:5 282:16

underlying [1168:12

underneath [11228:21
understand [19]50:12 52:22 60:
2163:966:15 98:16 181:1 227:25
228:13 230:5,22 245:15,21 270:5,
13,22 271:8,25 280:2

understanding (161 48:18 66:15
67:24 92:15 97:4 162:21 179:5
226:2 227:1,11 228:4 229:1,4 261:
22 265:1 289:14

understood [1249:11

undertakes [11 249:21

united [11:1

universal 1] 228:17

unlike [2]77:3 264:10

unreliability 11 227:23

unreliable [10167:5 71:1,3 73:22
77:12 94:24 95:11 96:10,21 230:
16

unusually [163:15

up [471 38:5,23 40:20 41:6 44:2,6,
14,19 45:10 50:5 52:7 53:22 54:6,
21,25 61:19 62:3 63:1 66:17 68:5,
7 91:2179:16 181:21 182:13 232:
12 240:8 242:10 246:16,19,23
250:21 252:2 261:13 268:4 274:6
281:17 283:5 284:19 285:19,23
286:7,25 287:19,22 288:14,24

upward [2193:24 94:12

upwards [2139:12,14

usa [114:2

useful [1269:16

user [9174:15 75:17 76:13 77:3
226:8,19 227:11 228:6,8

user-posted [1268:21

users [2 287:9,17

uses [7142:7 61:19,24 72:18 90:6
93:20 266:13

using [11142:3,16 46:8 51:5 58:18
91:1 99:8 230:13 240:9 250:8 272:
4

\'4

valid [162:8

valuable [1232:4

valuation [344:16 251:17 252:14

value 18] 38:6 44:11,13 51:23 54:
20,24 59:25 245:7,8,25 246:10,13,
21 247:2 252:9,10 270:9 271:4

values 5162:10,17,23 69:20 97:2

variation 21 64:19 76:11

various [0193:16,20 98:19 246:1
247:8 273:14 274:10 277:25 280:
2

vary [3146:15,16 64:16

vast {1 289:18

versus [4137:13 48:7 75:22 245:
17

vertical [2140:11 75:10

video [29] 74:13,16,20,21,23 75:5,
18 76:13,14,15,18,20,22 77:3,15,
23 225:18,23 226:1,8,8,19 227:10,
11 228:1,6 230:4 269:9,12

videos [7174:14 75:4,23 100:15
226:3 268:21 269:7

view [14] 37:25 39:9 49:20,22 50:7,
8,11 61:18 69:19 77:13,18 89:18
269:16 286:24

viewed [1136:13

visualization {1172:10

visualize 172:10

volume [1]1:23

vulnerable [11239:1

w

wacker [14:13

wait 131 50:25 237:7,7

walk [4140:8 57:6 89:22 272:14

wanted 81 64:20 95:22 180:21

warner [11228:21

washington (3 1:19 3:7 4:21

watch [21269:8,8

watt [31 55:4 58:23 59:9

watts' [1154:22

way [371 36:24 38:5 41:23 45:13 49:
7 50:2 54.18 56:4,21 68:18 69:4
73:2577:22 94:1 101:14 231:15,
17,18 234:9 235:14 240:15 241:
14,17 244:24 246:22 248:13 266:
6 268:22,23 269:16 274:12 278:
12 279:17 280:23 281:6,16 287:
14

ways [3]48:6 50:6 225:14

wealthiest [137:9

web [198:24

weigensberg [112:9

weight [2167:8 283:4

weighted [81283:5,7,21 284:1,13
285:18,23 286:9

weil 313:4,13,20

wetzel [6]5:16 252:20 261:4 276:
16 279:19 289:24

whatever [5138:14 240:5 266:7
270:23 288:18

whereas [1198:18

whereupon [8]79:3 101:23 163:3
173:6 183:3 188:20 252:23 290:2

whether [33141:25 43:11 62:14,17
64:23 65:7 68:3 71:11 72:25 74:4,
8 90:17 94:6 98:15 101:8,10 180:
16 229:2 233:2 234:20 235:8,8
236:15,16,21 237:2,6 238:11 251:
1272:3 274:22 279:16 281:5

whichever [1148:11

whole [3144:1 187:17 278:13

whom [11281:10

wide [6163:5,10,13,15 64:3,25 66:
2577:8

will [201 56:25 62:23 100:18 182:24
228:8,19 229:10,16 235:2,24 239:
3 246:8 248:7 250:19 251:13 252:
9262:3 268:11 281:22 285:13

william [12:11

willing [21 250:24 251:5

willingness [11278;11

window [1142:18

winston [3]5:9 163:4 173:7

withdrawals (2] 69:16 266:23

within [4]64:2,17 76:6 249:11

without [3161:3 99:1 162:19

witness [32] 36:3,8 42:16 43:3,12
45:21 46:11 48:3 51:18 52:4,19,
25 53:25 54:13 64:1,21 65:2,15
78:17 89:3 97:21 100:4 179:7,24
180:13,20 235:2 252:19 276:14
279:1,12 310:2

witnesses [3146:2 61:4,7

words 5161:4 230:11 239:17,23
243:14

work 251 49:16 50:10 52:20 60:14
74:19,24 187:5 228:2 240:15 261:
14,19 262:6 264:24 265:6,8,10,11
270:25 273:15,25 275:13,21 276:
23,25 289:7

working [11279:13

works [30] 38:8,19 57:20 61:15 63:
2168:22 75:8,24 78:8 89:17,25
90:25 91:3 92:13,21 93:24 94:21
95:15 96:13 100:18 188:2 238:23
239:6 240:11 247:4 262:2,10 273:
14 275:18 288:1

world [8137:10 65:14 241:5 244
18 245:3,6,10,14

worried [31180:5 278:21 281:4

worth [5143:21 46:9 92:2 252:5
270:18

write {11 36:4

writing [1] 233:6

written [31139:16 45:15 47:15 49:
13 56:11 59:14 63:2 73:4 92:12
96:1,2,3,4 97:6 99:12,13,18,23
179:12 238:20 242:24 247:17 249:
16 250:14,14,15 272:12 275:8
283:14 285:3 288:7

wrote [1180:7

X

xiyin [114:4
xvii [111:23

Y

year [9140:16 42:3,5,12 46:5,21,25
68:9 236:1

year's [146:9

years [7140:23 41:1,6 72:6 286:4,
10 288:1

yellow [71226:13 228:19 229:12,
14,18,19,19

yesterday (8] 36:12 48:4 63:3 179:
14 251:22 252:8 263:8 271:16

yield 1 90:23

york [10] 2:15,15,25,25 3:15,15 4:7,
7 5:11,11

young [114:11

yourself [11250:4

youtube [17167:18,18 73:6,11,17
74:13,14 77:15 100:9,13 225:8,11
228:8 268:10,14,18 269:16

youtube's [1173:8

Z

zakarin [12:4
zero [21281:2,14
zeros [1190:5

Sheet 13

Heritage Reporting Corporation
(202) 628-4888

turn - zeros



Rates and Terms (Phonorecords III)

Docket No. 16-CRB-0003-PR
OPEN SESSION

April 7,2017

5665:25 5666:1,17

stenographic [115670:5

still (81 5574:25 5576:2 5580:22,24
5588:2 5590:2 5595:7 5658:23

strawn [115477:10

stream [111 5483:7,18 5484:24
5561:8 5562:4,7,8 5568:17 5591:
23 5594:18 5654:3

streaming [18] 5482:7,8,22,25
5558:21 5561:24 5563:21,24
5568:13,16,19,23 5570:9 5580:12
5588:15,24 5593:11 5654:16

streams (11} 5560:8,10,12,15
5561:8,24 5562:3,25 5602:5 5654:
8,8

street 181 5475:5 5476:20 5477:22
strickler (35 5473:13 5479:17,19
5569:19 5577:2,7,13,25 5578:8
5579:0 5584:2,7 5587:17 5588:4
5589:2,11,18 5590:4,13,15 5592:9
5593:13,22 5594:8,21 5595:6,16,
23 5596:14,21 5660:14,19,21
5661:13 5662:15

structure 63) 5481:17,17,19 5561:
2 5568:6,9 5569:21 5571:14,15,17,
25 5572:4,8,13 5573:4,5,12,12,17
5574:2,18 5575:4,12,17,20 5576:
16,20,22 5577:9,8,21 5578:3,13,
24,25 5579:23 5584:11 5586:5,16
5587:11,22 5589:7 5590:18 5591:
9,11,11,13 6592:3 5595:3,17,19
5596:11 5598:1,4,14,23,25 5599:8
5601:12,19 5602:12,13,15
structures [1715572:6,15,18 5573:
11,19,25 5574:10,24 5576:2,7
5579:3 5586:17 5587:11 56590:2
5594.:15 5596:16 5597:1

studied [115478:4

stuff (1 5663:19

stylized [15561:4

subject [215478:7 5581:4

submitted [115658:1

submitting (2] 5660:8,10

subpart [11 5590:13

subs [115561:23

subscriber [515561:7 5562:5
5568:18 5578:22 5591:23

subscribers [5] 5561:7,23 5591:
18 5602:2 5603:6

subscription [14] 5483:21 5484:7,
9 5558:21,25 5559:1 5569:17,23
5570:1 5571:8 5578:16 5588:15,
24 5599:19

substantial [615570:10 5592:19,
21 5593:2,10 5594:6

substantially [15481:18

subtract (1 5585:11

suggest [15597:14

suggested 2] 5597:8 5658:21

suggests [7115571:19 5574:1
5580:5 5586:12 5590:7 5595:11

5596:7
suite 121 5475:6 5477:22
summary [15569:11
support [115588:5
suppose [5] 5592:23 5594:11,14,

16 5666:2
surplus [115563:23
surprise [115586:25
suspect [15658:11
sustain [215569:17 5593:12
sustained [115575:8
suzanne [15473:11
sworn [115478:18
synonymous [1 5594:23
system [115482:6

T

tab [115479:11

talked [31 56563:9 5654:10 5662:15

tang [15476:4

target [115578:22

targeted [115570:7

targeting [115481:20

tasked [115576:21

fcc [315584:24 5585:24,25

tells [3] 5482:24 5601:10,12

temperature [115665:22

term [2] 5586:21 5593:23

terms [715473:7 5560:5 5603:12,
24 5604:18 5653:19 5655:15

testified [115478:18

testimony (341 5479:3,16 5480:4,
12,13,15,19,23 5481:1,10 5482:2
5485:1 5559:6,7 5563:14 5568:8
5571:4,6 5573:15,22 5574:9 5581:
17 5585:16,22 5589:14,16,19
5592:16 5595:24 5596:15 5597:
21 5599:5 5600:21 56568:3

texture [115483:13

thanks [115656:18

themselves [415569:1,3 5578:2
5599:2

there's [515482:9 5561:22 5585:6,
8 5596:2

they've [15602:9

thinking [115574:4

third 31 5575:1 5576:4 5580:3

thomas [15477:4

though [315484:6,8 5579:15

three [215573:16 5576:17

tidal (115602:1

tight 1115665:1

title [115558:19

today [71 5481:10 5482:8 5571:21
5595:11 5657:24 5665:8,21

together 13 5589:3 5658:4,6

took 131 5592:10 5655:13,15

top (215558:18,19

topic [15581:10

total 31 5562:2,3,22

tough 1115600:17

towards [3] 5482:25 5558:6 5588:
3

tran [115475:19

transcript {215581:7 5670:4

transmission [115483:17

treading [15662:7

trial 715479:11 5480:3 5485:6
5564:5 5591:21 5606:11 5655:3

trivial [115594:19

true 31 5598:5 5601:15 5670:3

truth [215654:25 5655:24

try 715572:12 5574:12 5575:12
5576:15 5602:18 5603:21 5663:3

trying [91 5572:21 5574:17 5575:
16 5576:22 5588:1,2 5600:22
5604:15,20

turn [3815479:12,22 5481:12

turning (215568:4 5571:3

turns [115478:6

two [115584:10

type 12 5560:12 5578:12

U

under [9] 5478:13 5572:9 5586:13
5591:22 5600:5,24 5602:21,25
5666:16

underlying [115561:11

understand [5] 5483:23 5560:10
5594:1,8 56596:14

understanding [45483:4 5586:4
5593:17 5664:20

understood [615561:21 5575:13
5660:6 5663:24 5664:10 5666:17

unfortunately [115564:1

unique 2 5483:19 5600:17

united [15473:1

university [115479:2

unjustified [115569:15

unless [15665:5

until [21 5605:7 5666:19

up [18] 5558:3 5562:17,22 §570:3
5572:5,7 5573:1 5585:8 5592:2
5593:19 5599:25 5601:13 5604:
14 5653:6,25 5660:16 5662:3
5666:7

update [115481:2

upfront [15659:10

upstream [2] 5601:18 5602:11

usa [115476:2

user [1415483:8,11,14,19 5484:2,5,
10,14,23 5562:5,25 5571:11 5599:
13,19

users (9] 5484:19,20,22 5563:19
5599:16,21 5600:10 5602:1,4

using (8] 5484:13,16,17 5598:12
5600:19,23 5601:7 5654:17

Vv

value [12]1 5563:15,20 56577:17
5580:4 5588:9 5600:22 5601:9,16,
20,23 5602:8,14

variety [415482:7 5568:12,12,19

various [115601:14

view [1715568:4,5 5569:8,15 5571:
6 5574:11 5576:18 5578:17,20
5595:9,12,14 56596:11 5599:10
5601:20 5603:15 5604.7

viewed [15596:3

violates [115595:3

virtue [11 5483:21

visibility 11 5569:6

volume [115473:23

vulnerable [115582:7

w

wacker [115476:13

wait [2] 5606:9 5665:25

wanted [915561:3 5563:1 5589:23
5654:21 5658:8 5662:18 5664:14
5665:5 5666:5

washington [3] 5473:19 5475:7
5476:21

watched (115480:15

way [21] 5568:20 5574:9,13 5577:
20,21 5579:24 5584.22 5585:8
5586:10,17 5587:5 5589:5,25
5593:19 5594:5 5597:13 5599:24
5600:4,7 5602:19 5658:14

ways [1] 5484:15

wednesday [2] 5666:20,22

week [115657:19

weekend [215664:24 5665:13

weigensberq (2 5474:9 5658:10

weil [315475:4,13,20

wetzel [15477:17

whatever [415561:19,24 5594:4
5601:7

whereupon [6]5478:15 5485:6
5564:5 5605:8 5606:11 5666:21

whether (161 5483:21 5558:11
5569:2,4 5574:4 5576:19 5578:3
5587:2 5591:6,9 5599:2 5602:24
5658:1,3 5662:9,11

whole [8] 5562:23 5597:9 5603:9,
23 5604:18,21,23,24

wide [15482:7

will 291 5479:10 5485:2 5562:18,
19,20 5564:2 5656:5 5657:25
5658:5,9,13,14,24 5659:8,17 5661:
11,12 5662:20,24 5663:3,9,13
5664:1,3,22 5665:1,19,24 5666:4

william [115474:11

willing (21 5602:1 5660:2

willingness (21 5568:12 5570:7

wind [215585:8 5662:3

winston (15477:10

within 5] 5575:16 5576:7 5578:2
5603:16,17

without 415559:13 5581:23 5583:
17 5656:5

witness [40] 5478:14,17 5558:24
5559:4 5561:16,19,22 5575:25
5577:6,12,15 5578:7,14 5579:13,

Sheet 9

Heritage Reporting Corporation
(202) 628-4888

steinthal - witness



Rates and Terms (Phonorecords III) Docket No. 16-CRB-0003-PR ~  'April 7,2017 | |
OPEN SESSION

18 5580:2 5584:5,9 5587:23 5588:
7 5589:9,13,22 5590:9,14,21 5591:
8 5592:7 5593:3,5,16 5594:3,11
5595:9,22 25 5596:20 5604:3
5657:12 5667:2

witnhesses [5] 5661:22 5663:2,5
5664:9 5665:21

word [615600:13,13,19,23,25 5653:
6

work [915478:9 5481:13 5483:18
5658:6,24 5660:11 5664:23 5665:
13,23

workload [115666:7

works [6]5482:10,12 5580:7,17
5582:5 5658:22

world [315562:1 5568:16 5593:18

worse [2] 5583:16 5662:3

write [115571:5

written [23] 5479:2,16 5480:4,12,
22,23 5482:1 5559:5,7 5563:13
5568:7 5571:4,6 5573:15,22 5574:
8 5581:17 5585:16,21 5589:13,15
5599:5 5600:21

wrote [115586:6

X

Xix [1] 5473:23
Xiyin [115476:4

Y

year [115481:4

years [2] 5594:14,17

yesterday [115665:7 A

york [10] 5474:15,15,22,22 5475:
15,15 5476:7,7 5477:12,12

young [1 5476:11

yourself [115478:24

Z

zakarin [7] 5474:4 5657:14,16,17
5658:8,16 5665:2
zero [2 5568:17,17

I
|
|
I
i
!
i

Heritage Reporting Corporation :
(202) 628-4838

Sheet 10 withess - zero

I
I
I
I
|
i
i
i
s
i




